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SECURITIES ACT OF 1933 
Release No. 5557/January 21, 1975 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF ROBERT SHELLEY PRODUCTIONS, 
LTD. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933 with 
respect to the public offering of securities of Robert 
Shelley Productions, Ltd. (“Productions”), 14 East 62nd 
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Street, New York City, New York, Norbert Associates, Inc. 
of Bronx, New York, was the named underwriter of the 
offering on a “best efforts one-third-or-none” basis. 


Pursuant to a Notification filed July 2, 1971, Productions 
offered 300,000 shares of its $.01 par value common stock 
at $1.00 per share with an aggregate offering price of $300,- 
000. According to the order, the Commission has reason to 
believe that: (a) the Notification and Offering Circular of 
Productions contain untrue statements of material facts and 
omit to state material facts necessary in order to make the 
statements made, in light of the circumstances under which 
they were made, not misleading, particularly with respect 
to, the statement that Productions owned certain assets at 
the commencement of the offering; the listing of an indi- 
vidual as a director; and the statement that an advance 
against royalties in an amount of $10,000 was paid to the 
author of a certain stage play; (b) the terms and conditions 
of Regulation A have not been met, particularly with re- 
spect to: the offering circular inaccurately setting forth the 
issuer's assets; the offering circular incorrectly identifying 
an individual as a director of the issuer; and the offering 
circular incorrectly stating the amount of an advance against 
royalties that was paid to the author of a certain stage play; 
(c) the offering was made in violation of Section 17 of the 
Securities Act of 1933, as amended; and (d) Orders of In- 
junction were issued in New York Supreme Court against 
the issuer, after filing of the Notification, prohibiting it from 
engaging in the sale of securities in the State of New York, 
and pursuant to Rule 261(a)(4), such order constitutues a 
ground for suspension of Productions’ Regulation A exemp- 
tion. 





SECURITIES ACT OF 1933 
Release No. 5558/January 23, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11198/January 23, 1975 


ACCOUNTING SERIES 
Release No. 169/January 23, 1975 


FINANCIAL DISCLOSURE PROBEESIS RELATING 
TO THE ADOPTION OF THE LIFO INVENTORY 
METHOD 


The Commission today authorized the issuance of the 
following exchange of correspondence between its Chief 
Accountant and the Internal Revenue Service relating to 
discussions held in regard to financial disclosure problems 
arising from the adoption of LIFO accounting by many 
registrants and the book-tax conformity requirements of 
the Internal Revenue Code. 


Attachments 

Letter to Internal Revenue Service, 
January 20, 1975 

Letter from Internal Revenue Service, 
January 23, 1975 
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Securities and Exchange Commission 


MA 





Washington, D. C. 20549 
January 20, 1975 


Mr. Lawrence B. Gibbs 

Assistant Commissioner (Technical) 
Internal Revenue Service 

Room 3042 

1111 Constitution Avenue, N. W. 
Washington, D. C. 20224 





Dear Mr. Gibbs: 


As we discussed, this letter sets forth my understanding of 
the solutions agreed upon to prevent possible conflicts 
between financial disclosure principles and Revenue Ruling 
74-586. 


The Commission’s Accounting Series Release No. 159 re- 
quires a public company to include ‘““Management'’s Discus- 
sion and Analysis of the Summary of Earnings” in filings 
with the Commission. The same analysis must be included 
in the annual report to stockholders, although its format 
may vary somewhat from that used in filings on Form 10-K 
or in registration statements. The purpose of requiring this 
analysis, which under the rules would include a statement 
explaining “changes in accounting principles or in the 
method of their application that have a material effect on 
net income as reported,” is to provide investors with a sum- 
mary in one place of the most significant elements of re- 
ported results. 


In the case of companies which have changed to LIFO 
accounting for inventories, an explanation of the change and 
its effect is called for by Accounting Series Release No. 159 
My understanding of our agreement on Accounting Series 
Release No. 159 reporting is that the Service would not ter- 
minate a LIFO election if the same language used in the fi- 
nancial statements footnote to disclose the effect of the 
change to LIFO is repeated in management's analysis of 
operations. This is true whether such analysis is included as 
a separate narrative or as a part of the president's letter. You 
are agreeable to this position because the change to LIFO 
would only be made where that method is preferable to the 
one previously used. Thus the description of the change 
would state the effect on income but would be written in 

a manner which conveys the message that a summary of 
operations using the LIFO method for the current year is 
more meaningful in understanding the company’s results 

of operations. 





A typical example relating to the impact on earnings might 
read as follows: 


Footnote A: The company has changed its method of 
accounting for inventories to Last-in, First-out (LIFO) 
method. This was done because the rapid increase in 
prices during the year would result in an over-statement 
of profits if use of the First-in, First-out (FIFO) method 
were continued since inventories sold were replaced at 
substantially higher prices. The effect on reported earnings 
for the year was a decrease of $XXX,XXX, or $X.XX per 
share. 


Excerpt from Management's Analysis of Summary of 


Earnings: 1 





19s 
if 


In order not to overstate reported profits as a result of 
inflation during the year, the company changed its 
method of accounting for inventory from First-in, First- 
out to Last-in, First-out. This was necessary because of 
the rapid increase in prices in 197X which caused inven- 
tories sold to be replaced at substantially higher prices. 
The effect of the change was to decrease reported earn- 
ings by $XXX,XXX, or $X.XX per share. 


Your Rev. Proc. 73-37 has previously stated that a company 
which changed to LIFO may make any disclosure which is 
required by Accounting Principles Board Opinion No. 20 in 
its financial statements.for the year of the change without 
causing the Service to terminate the LIFO election. | under- 
stand that consistent with this position and in recognition 
of new financial disclosure principles, the Service will am- 
plify Rev. Proc. 73-37 to allow the disclosures required by 
Accounting Principles Board Opinion No. 28 and Financial 
Accounting Standards Board Statement No. 3 in addition 
to the disclosure required in Accounting Series Release No. 
159. The amplified Revenue Procedure also would provide 
that the above disclosures could be made in news releases, 
etc., in the year of election. 


We believe that Rev. Proc. 73-37 amplified as discussed 
above will satisfactorily solve the problem of permitting 
necessary disclosures in the year in which a change to LIFO 
is made. The disclosures required to be made under our 
present rules and the other authoritative sources cited above 
are limited to the income effects of the specific changes 
made during the year and therefore would only cover any 
segment of an inventory for which a change was made. If 
part of the inventory was changed to LIFO in one year 

and another segment was changed in the next, the disclo- 
sures in the second year would only relate to the effect on 
overall earnings of the segment changed in that year and 
not to the effect of a different inventory method on the 
inventory previously changed to LIFO. 


Rule 3-07 of Regulation S-X requires that the disclosure 
made in the year of change be repeated at any time the fi- 
nancial statements for that year are subsequently reported. 
Instructions to registration statements and annual reports 
filed with the Commission require a summary of operations 
which includes information or explanation of material sig- 
nificance, including accounting changes. Securities Exchange 
Act of 1934 Release No. 11079 requires that a five year 
summary of operations be included in the annual reports to 
shareholders. We understand that such a repetition of pre- 
viously made disclosure will not cause conformity prob- 
lems. Our rules and the relevant authoritative literature do 
not presently require that any disclosure be made of the 
effect of using an alternative calculation of cost of sales 
covering periods subsequent to the year in which the change 
to LIFO is made. We do encourage but do not require re- 
gistrants to make disclosure of the pro-forma effect on in- 
come if the LIFO system had been used in the year prior 

to its adoption, but we understand that this disclosure 
would cause no conformity problems since the registrant 
was not using the LIFO method for tax purposes in such 
previous year. 


We also considered Rev. Rul. 73-66 which was issued in 
Part as a result of the ‘1972 amendments on Regulation 
SX which require (in Rule 5-02-6(b)) that registrants 

using the LIFO method disclose “the excess of replace- 


ment or current cost over stated LIFO value” if material, 
either parenthetically in the balance sheet or in a note to 
the financial statements. The ruling presently provides that 
a footnote or parenthetical statement to the balance sheet 
could state the excess of FIFO over LIFO cost. We under- 
stand that the Service will amplify Rev. Rul. 73-66 so that 
the use of replacement or current cost (which normally 
would not differ significantly from FIFO) also would be 
permitted in this note or parenthetically in the financial 
statements. 


Sincerely, 
(Signed) John C. Burton 


John C. Burton 
Chief Accountant 


Department of the Treasury 
Internal Revenue Service 
Washington, D. C. 20224 


January 23, 1975 
Mr. John C. Burton 


Chief Accountant 
Securities and Exchange Commission 
Washington, D. C. 20549 


Dear Mr. Burton: 
| have received your letter dated January 20, 1975. 


Your letter is consistent with my understanding and the 
position of the Internal Revenue Service as set forth in 
Revenue Procedure 75-10, 1975-7 1.R.B. dated February 18, 
1975, and Rev. Rul. 75-50, 1975-7 |.R.B., to be announced 
today in Technical Information Releases, copies of which 
are enclosed for your information. 


It is also my understanding that the above mentioned letter 
and this letter are being published concurrently by the Se- 
curities and Exchange Commission and the Internal Revenue 
Service today. 

Sincerely yours, 

(Signed) Lawrence B. Gibbs 


Lawrence B. Gibbs 
Assistant Commissioner (Technical) 


Enclosures 





SECURITIES ACT OF 1933 
Release No. 5559/January 23, 1975 


Admin. Proc. File No. 3-4495 
In the Matter of 
DELTA STEEL CORPORATION 


1745 East Factory Street 
Tucson, Arizona 
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NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


In these Regulation A proceedings under the Securities Act, 
no petition for review of the administrative law judge’s initial 
decision has been filed. The time for filing a petition has ex- 
pired, and the Commission has not determined to review the 
decision on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) 
of the Commission’s Rules of Practice, that the initial deci- 
sion of the administrative law judge with respect to Delta 
Steel Corporation has become the final decision of the Com- 
mission. The order in that decision permanently suspending 
Delta Steel Corporation's claimed exemption under Regula- 
tion A from the Securities Act registration requirements with 
respect to the proposed public offering of its securities des- 
cribed in that decision is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5560/January 24, 1975 


NOTICE OF ADOPTION OF RULE 240 UNDER THE 
SECURITIES ACT OF 1933—“EXEMPTION OF CERTAIN 
LIMITED OFFERS AND SALES BY CLOSELY HELD 
ISSUERS”; NOTICE OF ADOPTION OF FORM 240; 

AND NOTICE OF ADOPTION OF AMENDMENT TO 
RULE 144 UNDER SUCH ACT 


(Effective Date: March 15, 1975) 


The Securities and Exchange Commission today announced 
the adoption of Rule 240 and related Form 240 under the 
Securities Act of 1933 (““Act’’), “Exemption of Certain 
Limited Offers and Sales by Closely Held Issuers,”’ which 
provides an exemption from registration for limited offers 
and sales of small dollar amounts of securities by an issuer 
that before and after the transaction pursuant to the rule 
has a limited number (100) of beneficial owners of its se- 
curities. The purpose of the rule is to provide an exemption 
from the registration but not the anti-fraud or other provi- 
sions of the Act for offers and sales that take place in the 
raising of capital by small businesses where, because of the 
small size and the limited character of the offering, the pub- 
lic benefits of registration are too remote. The rule is avail- 
able for issuers only; it is not available for resales of securi- 
ties by affiliates of the issuer or other persons. Generally 
speaking, Form 240 is a notice to be filed not more than 
once in each calendar year, with the Commission’s Regional 
Office for the region in which the issuer’s principal busi- 
ness operations are conducted reporting that a sale has been 
made in reliance on the rule. In connection with adoption of 
Rule 249 and Form 240, the Commission also adopted an 
amentiment to Rule 144 under the Act which specifies that 
securities sold pursuant to Rule 240 would be deemed to 
be “restricted securities” for the purpose of Rule 144 and 
could, therefore, be resold pursuant to its provisions. 


The Commission proposed Rule 240, Form 240 and the 
amendment to Rule 144 for comment in June 1974 (Securi- 
ties Act Release No. 5499, June 3, 1974) and received ap- 
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proximately thirty letters of comment thereon. Most com- 
mentators supported the concept of the proposed rule, but 
suggested certain modifications. The rule as adopted differs on 
in several ways from that proposed. Among the revisions are 
the deletion of the prohibition on use of the rule by limited 
partnerships; the addition of a prohibition on use of the rule 
by investment companies registered or required to be regis- 
tered under the Investment Company Act of 1940; the elimin- 
ation of the limitation on the number of purchasers (but not 
the number of beneficial owners); the increase in the limita- 
tion on the number of beneficial owners from fifty to one 
hundred; the change in the period for calculating the aggre- 
gate amount that can be sold in reliance on the rule from a 
consecutive twelve month period to the twelve months pre- 
ceding each sale; and the broadening of the exclusions in 
calculating such aggregate amount. These and other revisions 
from the proposed rule are discussed under the appropriate 
paragraph in the synopsis of the rule that follows. The Com- 
mission finds that these changes have already generally been 
the subject of comment or are technical in nature and that 
republication for comment is not required under the Admin- 
istrative Procedure Act. 


RULE 240 AND FORM 240 


This release contains a general discussion of the background, 
purpose and general effect of the rule to assist in a better 
understanding of its provisions. A brief synopsis of each par- 
agraph of the rule is also included. However, attention is 
directed to the rule itself for a more complete understanding. 


BACKGROUND AND PURPOSE 


Congress, in enacting the federal securities laws, created a 
continuous disclosure system designed to protect investors 
and to assure the maintenance of fair and honest securities 
markets. The Commission, in administering and implement- 
ing these laws, has sought to coordinate this disclosure sys- 
tem with the exemptive provisions provided by such laws. 
Rule 240 is a further effort in this direction. ' 





The legislative history of the Securities Act of 1933 indicates 
that the main concern of Congress was to provide full and 
fair disclosure in connection with the offer and sale of secur- 
ities. Congress recognized, however, that there were certain 
situations in which the protections afforded by the registra- | 
tion provisions of the Act were not necessary. Concerning 
those specified exemptions from the Act, the House Report 
stated that ‘The Act carefully exempts from its application 
certain types of ... securities transactions where there is no 
practical need for its application or where the public bene- 
fits are too remote.” 1/ 


Section 3(b) of the Act provides that the Commission may 

by rules, and subject to such terms and conditions as it may 
prescribe, “‘add any class of securities to the securities ex- 
empted as provided in this section [Section 3 of the Act], 
if it finds that the enforcement of this title with respect to 
such securities is not necessary in the public interest and for 
the protection of investors by reason of the small amount 
involved or the limited character of the public offering.” 
The Commission believes that offers and sales of securities by 

an issuer pursuant to the rule are of such limited character 
and of such small amount that enforcement of the registre 

tion provisions of the Act with respect to such transactions | 
is not necessary in the public interest or for the protection 























of investors. Notwithstanding the exemption from registra- 
tion, however, the anti-fraud provisions of the federal secur- 
ities laws, and the state securities laws, continue to apply to 
such transactions. 


GENERAL DESCRIPTION 


in summary, the rule provides that offers and sales of secur- 
ities of the issuer by the issuer are exempt from registration 
if all the conditions of the rule are met. These conditions 
impose limitations on the manner of offering, the number 
of beneficial owners and the aggregate sales price of securi- 
ties of the issuer, and resales of the securities. Other con- 
ditions prohibit payments for solicitation of buyers or in 
connection with sales and require the filing of a notice of 
sales. The conditions are intended to assure that the offer- 
ing is one in which the dollar amount involved is small and 
the offering is limited in character. 


The rule is only available to issuers of securities other than 
investment companies registered or required to registered 
under the Investment Company Act of 1940 and is not 
available to affiliates of the issuer or other persons for sale of 
the issuer’s securities. The rule provides an exemption for the 
issuer transaction only, not for the securities themselves. 
Persons who acquire securities from issuers in a transaction 
complying with the rule acquire securities that are unregis- 
tered and that are deemed to have the same status as if such 
securities were acquired in a transaction exempt from re- 
gistration under Section 4(2) of the Act; such securities can 
only be reoffered or resold if registered or, if available, pur- 
suant to an exemption from the registration provisions of 
the Act such as Section 4(1) of the Act or Rule 237 there- 
under. In this connection, the amendment to Rule 144 
makes Rule 144 available for resales of securities acquired 
pursuant to Rule 240, provided that all the conditions of 
Rule 144 are met. 


SYNOPSIS OF THE PROVISIONS OF RULE 240 
Preliminary Notes 


The first preliminary note reminds issuers that Rule 240 
provides an exemption from registration only, and not from 
the anti-fraud or other provisions of the federal securities 
laws. The second note reminds issuers that state law also 
applies to transactions under the rule and that the rule does 
not relieve the issuer from compliance with such law. A new 
third note has been added to make it clear that purported 
reliance on the rule is not an election and that the issuer 

can rely on any exemption that is otherwise available for 
the transaction. The fourth note makes it clear that the rule 
is available to issuers only and is a transactional exemption, 
and is not available for resales of securities. The fifth note 
restates the Commission’s position as with respect to Rules 
144, 146 and 147, that the rule is not available to any issuer 
with respect to any transactions which, although in techni- 
cal compliance with the rule, are part of a plan or scheme 

to evade the registration provisions of the Act. For ex- 
ample, if an issuer liquidates and forms a new corporation 
for purposes of repeated use of the rule, the exemption pro- 
vided by the rule would be unavailable. In such cases, regis- 
tration pursuant to the Act is required. 


Anew sixth note outlines the relationship of offers and 
sales pursuant to the rule to offers and sales in reliance 








upon other exemptions. In determining the availability of 
such other exemptions, offers and sales pursuant to the rule 
must be given due consideration when applying the tradition- 
al integration guidelines set forth in Securities Act Release 
No. 4552. For example, while a transaction may be exempt 
pursuant to Rule 240, the same transaction may be part of 

a larger issue of securities and affect, for example, the avail- 
ability of an exemption under Regulation A, Section 3(a)(11) 
or Section 4(2) for other transactions which are part of such 
larger issue. 


Rule 240(a): Definitions 
Securities of the Issuer: Rule 240(a)(1) 


The term “securities of the issuer” is defined for purposes of 
the rule to mean all securities of the issuer and its affiliates. 
Thus, securities of all classes of the issuer, as well as securities 
of affiliated corporations or other entities, would be consid- 
ered in applying the conditions of the rule. The definition has 
been expanded from that proposed to make explicit that 
securities issued by partnerships with the same or affiliated 
general partners and fractional undivided interests in oil or 
gas rights created by the same or affiliated persons would be 
included within the meaning of the term “‘securities of the 
issuer.” 


Affiliate: Rule 240(a)(2) 


The term “affiliate” or “affiliated” with a person is defined 
to be a person that directly or indirectly through one or more 
intermediaries, controls, or is controlled by, or is under com- 
mon control with such person. 


Executive Officer: Rule 240(a)(3) 


A definition of “executive officer” identical to that in the 
proxy rules and in Form 10-K has been added since that 
term is used in paragraph (e) in identifying persons whose 
transactions are excludable from the calculation of the ag- 
gregate sales price of securities sold if such transactions are 
made in reliance on an exemption other than the rule. 


Deletion of Proposed Rule 240(a)(3): Definition of 
Predecessor 


The definition of the term “predecessor” has been deleted 
since the term no longer appears in the rule. The Commission 
believes that the inclusion of predecessors in calculating the 
aggregate sales price and number of beneficial owners would 
be unduly restrictive in view of the purpose of the rule and 
the other conditions on the availability of the rule. However, 
if, for example, an issuer liquidates and forms a new corpor- 
ation for the purposes of repeated use of the rule, the ex- 
emption provided by the rule would be unavailable. (See pre- 
liminary note 5.) 


Promoter: Rule 240(a)(4) 


A definition of “promoter” based on that in Rule 251 of 
‘Regulation A under the Act has been added to the rule 
since the term “promoter” is now used in paragraph (e) in 
identifying persons whose transactions are excludable from 
the calculation of the aggregate sales price of securities sold 
if such transactions are made in reliance on an exemption 
other than the rule. 
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Deletion of Proposed Rule 240(b): Use of the Rule 


Paragraph (b) of the rule as proposed provided that the rule 
would not be available for the offer or sale of interests in 
limited partnerships, whether such offers or sales were made 
prior or subsequent to the formation of the partnership. The 
Commission has decided that it should not single out this 
one form of business organization, and therefore has revised 
the rule to make it available to all issuers of securities other 
than investment companies registered or required to be re- 
gistered under the Investment Company Act of 1940. How- 
ever, the rule makes it clear, in its definition of “securities 
of the issuer,”’ that interests in partnerships with the same 
or affiliated general partners and that fractional undivided 
interests in oil or gas rights created by the same or affiliated 
persons would be considered to be securities of the same 
issuer. All sales by such partnerships or entities would 
therefore be aggregated in determining the amount sold and 
all purchasers of interests in these partnerships or entities 
must be considered in calculating the number of beneficial 
owners. This is intended to avoid repeated use of the rule 
by the same or related persons for a series of offerings. 


Rule 240(b): Conditions to be Met 


This paragraph provides that transactions by an issuer in- 
volving the offer or sale of its securities in accordance with 
all the terms and conditions of the rule will be exempt 
from the registration provisions of the Act provided, how- 
ever, that the issuer is not an investment company regis- 
tered or required to be registered under the Investment 
Company Act of 1940. The rule has been made unavilable 
to such investment companies in light of the similar restric- 
tions in Regulation A under the Act and on the availability 
to investment companies of Section 3(a)(11) of the Act. 

A note has been added to this paragraph to indicate that 
each individual transaction effected in reliance on the rule 
must meet all the terms and conditions of the rule; the 
availability of the rule will not be affected by other trans- 
actions effected in reliance on the rule but which do not 
meet all its terms and conditions. However, all such trans- 
actions must be considered in determining the ‘availability 
of other exemptions for other offers or sales of unregistered 
securities. (See preliminary note 6.) A second note has been 
added to emphasize that the rule is available only to issuers 
for offers and sales of their securities. 


Rule 240(c): Limitation on Manner of Offering 


The rule provides that the securities shall not be offered or 
sold by any means of general advertising or general solicita- 
tion. Offers and sales in reliance on the rule cannot be made 
through newspapers, advertisements or other means of gener- 
al advertising. Where such means are used, an exemption 
cannot be justified on the basis of the “limited character” 

of the offering pursuant to the rule. 


Ryle 240(d): Prohibition of Remuneration Paid for Solici- 
tation or for Sales 


The rule also provides that no commission or similar remun- 
eration may be paid for solicitation of prospective buyers 
or in connection with sales of securities. This provision is 
based on similar ones in certain state securities statutes and 
is intended to assure that securities are not offered or sold 
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using high pressure tactics or otherwise through organized 
securities distribution media. 





Rule 240(e): Limitation on Aggregate Sales Price 


a9 





In order to assure that only a limited dollar amount of se- 
curities is sold, the rule provides that the aggregate sales 
price of all sales of securities of the issuer as defined in sub- 
paragraph (a)(1) of the rule in reliance on the rule or other- 
wise without registration under the Act within the preced- 
ing twelve months shall not exceed $100,000. Three notes 
have been added to this paragraph to explain and illustrate 
the calculation of the aggregate sales price. 


The rule specifically excludes from the computation of the 
dollar amount the following: (1) all securities of the issuer 
registered or exempt from registration under the Act if such 
securities were sold prior to the effective date of the rule; 
and (2) the following securities if sold in reliance on an ex- 
emption other than the rule: (i) nonconvertible notes or 
similar evidences of indebtedness (1) representing a pur- 
chase money mortgage or (2) issued to banks, savings institu- 
tions, trust companies, insurance companies, investment com- 
panies registered under the Investment Company Act of 
1940, Small Business Investment Companies or Minority i 
Enterprise Small Business Investment Companies licensed 

by the U. S. Small Business Administration, or pension or 

profit sharing trusts, and (ii) securities sold to promoters, 
directors, executive officers, or full-time employees of the 

issuer. It should be noted that the persons described in sub- 
paragraph (e)(2)(ii), but not the institutional lenders des- : 
cribed in subparagraph (e)(2)(i), count as beneficial owners 
even in the event that the securities sold to such persons are 

not includable in calculating the aggregate sales price of € 
securities of the issuer. In addition, nonconvertible notes A 
must be included in the computation of the aggregate sales 
price when such notes have been issued with warrants or 
other rights enabling the purchaser to acquire an equity 
interest in the issuer. 


The rule, as proposed, included a limitation on the aggregate 
dollar amount of securities that could be sold within any 
consecutive twelve month period. Upon reconsideration of 
this limitation, the Commission has determined that reliance 
on a consecutive twelve month period is unnecessarily con- 
fusing and it has therefore changed the calculation period 

to the twelve months preceding each sale. 


Deletion of Proposed Rule 240(f): Number of Purchasers 


——— ——_——— LT 


The proposed rule contained a limitation on the number of 
persons who could purchase securities (other than registered 
securities) from the issuer, its predecessors or any affiliated 
issuers in a twelve month period in order to assure the 
limited character of any offering. As proposed, the rule 

limited the number of such purchasers to twenty-five in any 
consecutive twelve month period, with special provisions 

for computing the number of purchasers. The Commission 

has determined that the limitation on the number of pur- 
chasers in a twelve month period is not necessary in the con- 
text of the rule because of the overall limitation on the num- 
ber (100) of beneficial owners of securities of the issuer as : 
that term is defined in subparagraph (a)(1) of the rule. Ac- 
cordingly, the Commission has deleted the limitation on the ; 
number of purchasers. 
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Rule 240(f): Limitation on the Number of Beneficial 
Owners 


The rule provides that both immediately before and after 
any transaction in reliance on the rule, the issuer shall, after 
reasonable inquiry, have reasonable grounds to believe, and 
shall believe that the securities of the issuer as defined in 
subparagraph (a)(1) of the rule are beneficially owned by 
100 or fewer persons. As proposed, the rule was limited to 
issuers with 50 or fewer beneficial owners and contained no 
provisions for a reasonable inquiry or for reasonable grounds 
for the issuer’s belief concerning the number of beneficial 
owners of its securities. Upon reconsideration of this limi- 
tation, the Commission has determined that a limit of 100 
beneficial owners would be consistent with the purposes 

of the rule and of Section 3(b) of the Act. 


The rule contains special provisions for computing the 
number of beneficial owners where family relationships 

are involved or where the purchaser is a corporation or 
trust. In addition, banks and other institutional-type lend- 
ers described in subparagraph (e)(2)(i), that purchase or hold 
only nonconvertible notes or similar evidences of indebted- 
ness of the issuer would be excluded. The purpose of this 
condition is to make the rule available only where the pub- 
lic interest in registration appears remote due to the limited 
number of beneficial owners involved. Notes to this para- 
graph of the rule have been added to remind issuers that 
purchasers of nonconvertible notes with warrants attached 
and persons described in subparagraph (e)(2)({ii) count in 
computing the number of beneficial owners. 


Rule 240(g): Limitation on Resale 


The condition relating to resale has been revised to make 
clear that the securities acquired pursuant to the rule are 
unregistered securities and that they are deemed to have the 
same status as if they were securities acquired in a transac- 
tion pursuant to Section 4(2) under the Act. 


The rule requires the issuer to exercise reasonable care to 
assure that purchasers are not acting as underwriters, which 
reasonable care includes at least making reasonable inquiry 
to determine if the purchaser is buying for himself or 
others, informing the purchaser of the restrictions on re- 
sale, 2/ and legending of the certificates. 


In connection with such restrictions, the Commission is 
amending Rule 144 to include within the definition of 
“restricted securities” those securities acquired from the 
issuer in a transaction in reliance on Rule 240 under the 
Act or which were issued by an issuer in a transaction in 
reliance on Rule 240 and were acquired in a transaction 
or chain of transactions not involving any public offering. 
Thus, Rule 144 would be available for resales of securities 
acquired pursuant to Rule 240. 


Rule 240(h): Notice of Sales 


The rule requires that during each calenaar year, an issuer 
which selis securities in reliance on the rule must file a 
notice on Form 240 with the Commission’s Regional Office 
for the region in which the issuer’s principal business opera- 
tions are conducted within ten days after the close of the 
first month in which a sale in reliance on tule is made. As 
Proposed, the form would have had to be filed prior to the 


first sale. The Commission has concluded that issuers may 
have found it difficult to comply with an advance filing re- 
quirement and that a filing after the first sale would be 
satisfactory. Although many commentators objected to the 
filing requirement, the Commission believes that the filing 
requirement is presently justified in light of the experimental 
nature of the rule and the creation of a new exemption. 


It should be noted, however, that the exemption provided 
by the rule will be available for the first $100,000 of the 
securities of the issuer sold by the issuer if the sale of such 
securities complied with all the conditions of the rule other 
than the notice requirement. However, the exemption pro- 
vided by the rule will not be available for any subsequent 
sale of securities by such issuer unless such issuer files: (a) 
prior to such subsequent sale in reliance on this rule a notice 
on Form 240 covering the prior sale of all securities for 
which reliance on this rule is claimed; and (b) a notice on 
Form 240 covering such subsequent sale. 


FORM 240 


Form 240 is a notice to be filed with the Commission’s Re- 
gional Office for the region in which the issuer’s principal 
business operations are conducted reporting that a sale(s) 
has been made pursuant to the rule. The Form is brief and 
requires information about the issuer, its officers, directors, 
principal stockholders and promoters, the aggregate sales 
price of unregistered securities, and the number of beneficial 
owners. It need only be filed once in each calendar year, 
within ten days after the close of the month in which the 
first sale(s) is made in reliance on the rule. The Form will 
be publicly available immediately in the regional office at 
which it is filed. 


OPERATION OF RULE 240 


The rule will operate prospectively only since there is now 
no similar exemption under Section 3(b). The staff will 
issue interpretative letters to assist persons in complying 
with the rule but will not issue no-action letters dealing 
with Rule 240. As to resales of securities, the staff will 
continue its present policy of not issuing no-action letters in 
Section 4(1) situations with respect to securities acquired 
on or after April 15, 1972, as set forth in the release accom- 
panying the adoption of Rule 144 (Securities Act Release 
No. 5223, January 11, 1972). 


In view of the objectives and policies underlying the Act, 
the rule is not available to any issuer with respect to any 
transaction which, although in technical compliance with 
the provisions of the rule, is part of a plan or scheme to 
evade the registration provisions of the Act. In such cases, 
registration is required, 


Rule 240 relates only to transactions exempted by the rule 
from the registration provisions of the Act. It does not pro- 
vide an exemption from the anti-fraud or other provisions of 
the federal securities laws or from provisions of state securi- 
ties laws. 


The rule is available only to the issuer of the securities and 
not to affiliates or other persons proposing to resell securi- 
ties of the issuer. Such resale must be made in compliance 
with the registration provisions of the Act unless an exemp- 
tion from such provisions is available. Also, the rule does not 
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relieve issuers of their obligations under relevant state laws. 


eS 2 2&2 *® © 


The Commission hereby adopts Rule 240 and Form 240 
pursuant to Sections 3(b) and 19(a) of the Act, as amended, 
and amends Rule 144 under the Act pursuant to Sections 
4(1) and 19(a) of The Act. The Commission finds that re- 
publication for comment of Rule 240, Form 240 and the 
amendment to Rule 144 is not necessary under the Admin- 
istrative Procedure Act because the revisions made from 
the rule, form and amendment, as proposed, have already 
been the subject of public comment or are technical in na- 
ture. The text of Rule 240, Form 240 and of the amend- 
ment to Rule 144 is attached hereto. These actions are 
effective on and after March 15, 1975. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ H.R. Rep. 85, 73rd Cong. 1st Sess. 5 (1933). 


2/ In this regard see Securities Act Release No. 5226 (Jan- 
uary 10, 1972) relating to the applicability of the anti-fraud 
provisions of the securities laws to disclosure of the restric- 
tions on resale of securities offered pursuant to Section 4(2) 
of the Act. 


RULE 240 
Preliminary Notes 


1. Rule 240 relates to transactions exempted only from 
Section 5 of the Act by Section 3(b) of the Act. It does not 
provide an exemption from the anti-fraud provisions of the 
federal securities laws or from the civil liability provisions of 
Section 12(2) of the Act or other provisions of the federal 
securities laws. 


2. Nothing in this rule obviates the need for compliance 
with any applicable state law relating to the offer and sale 
of securities. 


3. Purported reliance on this rule does not act as an election; 
the issuer can also claim the availability of any other appli- 
cable exemption. 


4. The rule is available only to the issuer of the securities 
and is not available to affiliates or other persons for resales 

of the issuer’s securities. The rule provides an exemption only 
for the transactions in which the securities are offered or sold 
by the issuer, not for the securities themselves. The securi- 
ties acquired in a transaction effected in reliance on the rule 
are unregistered securities and are deemed to have the same 
Status as if they were acquired in a transaction pursuant to 
Section 4(2) of the Act. 


5. In view of the objectives of the rule and the purpose and 
Policies underlying the Act, the rule is not available to any 
issuer with respect to any transactions which, although in 
technical compliance with the rule, are part of a plan or 
scheme to evade the registration provisions of the Act. In 
such cases registration pursuant to the Act is required. 
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6. While a transaction may be exempt pursuant to Rule 240, | 
the same transaction may be part of a larger issue of securi- 
ties and may affect the availability of a different exemption 
for other transactions which are a part of such larger issue. 
See Securities Act Release No. 4552 (November 6, 1962) 
concerning the integration of transactions. 
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(a) Definitions. For purposes of the rule only, the following 
definitions shall apply. 


(1) Securities of the Issuer. The term “‘securities of the 
issuer” shall include all securities issued by the issuer and 
by any affiliate of the issuer. Securities issued by partner- 
ships with the same or affiliated general partners and frac- 
tional undivided interests in oil or gas rights created by the 
same or affiliated persons shall be deemed to be included 
as “securities of the issuer.” 


(2) Affiliate. The term “affiliate” of or “‘affiliated” with a 
person means a person that directly or indirectly through 
one or more intermediaries, controls, or is controlled by, 
or is under common control with such person. 


(3) Executive Officer. The term “executive Officer’ means 
the president, secretary, treasurer, any vice president in 
charge of a principal business function (such as sales, ad- 
ministration or finance) and any other person who performs 
similar policy-making functions for the issuer. 


(4) Promoter. The term “promoter” includes: (i) any 
person who, acting alone or in conjunction with one or 
more persons, directly or indirectly takes the initiative in 
founding and organizing the business or enterprise of an 
issuer; or (ii) any person who, in connection with the found- 
ing or organizing of the business or enterprise of the issuer, 
directly or indirectly receives in consideration of services or 
property, 10 percent or more of the proceeds from the sale 
of any class of securities. However, a person who receives 
such securities or proceeds either solely as underwriting 
commissions or solely in consideration of property shall 
not be deemed a promoter within the meaning of this para- | 
graph if such person does not otherwise take part in found- 

ing and organizing the enterprise. | 


NOTE: Commissions may not be paid or given for soliciting 
buyers or in connection with sales of securities pursuant to 
the rule. See paragraph (d). 


(b) Conditions to be Met. Transactions by an issuer invol- 

ving the offer and sale of its securities in accordance with all 

the terms and conditions of this rule shall be exempt only 

from the provisions of Section 5 of the Act prusuant to 

Section 3(b) of the Act; provided, however, that the issuer 

is not an investment company registered or required to be 
registered under the Investment Company Act of 1940. 


NOTE 1: Each individual transaction effected in reliance on 
the rule must meet all the terms and conditions of the rule; 
the availability of the rule will not be affected by other 
transactions effected in reliance upon the rule but which do 
not meet all its terms and conditions. 


NOTE 2: This rule is available only for offers and sales by 
issuers of their securities. See Preliminary Note 4. 
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(c) Limitation on Manner of Offering. The securities shall 
not be offered, offered for sale or sold in reliance on this 
rule by any means of general advertising or general solicita- 
tion. 


(d) Prohibition of Remuneration Paid for Solicitation or for 
Sales. No commission or similar remuneration shall be paid 
or given directly or indirectly for soliciting any prospective 
buyer or in connection with sales of the securities in reliance 
on this rule. 


(e) Limitation on Aggregate Sales Price. The aggregate sales 
price of all sales of securities of the issuer as defined in sub- 
paragraph (a)(1) in reliance on this rule or otherwise with- 
out registration under the Act within the twelve months pre- 
ceding the point in time immediately after the last such sale 
shall not exceed $100,000. 


NOTE 1: The calculation of the aggregate sales price may be 
illustrated as follows. If an issuer sold $50,000 of its securi- 
ties on June 1, 1975 in reliance on the rule, and an addition- 
al $25,000 on September 1, 1975, the issuer would be per- 
mitted to sell only $25,000 more until June 1, 1976 since 
until that date the issuer must count both prior sales toward 
the $100,000 limit. However, if the issuer made its third 

sale on June 1, 1976, the issuer could sell $75,000 of its 
securities since the June 1, 1975 sale would not be within 
the preceding twelve months. 


NOTE 2: If a transaction relying on the rule fails to meet 

the limitation on the aggregate sales price, it does not affect 
the availability of the rule for the other transactions con- 
sidered in applying such limitation. For example, if the 

issuer in the prior note made its third sale on May 31, 1976 
in the amount of $30,000, the rule would not be available for 
that sale; but the exemption for the prior two sales would 

be unaffected. 


NOTE 3: The calculation of the aggregate sales price would 
include all consideration received for the issuance of securi- 
ties of the issuer, including cash, services, property, notes, or 
other consideration. 


For purposes of computing the dollar amount of securities 
sold, the following shall be excluded: 


(1) All securities of the issuer registered or exempt from 
registration under the Act, if such securities were sold 
prior to the effective date of this rule. 


(2) The following securities if sold in reliance on an exemp- 
tion from registration other than this rule: 


(i) Nonconvertible notes or similar evidences of indebted- 
ness (1) representing a purchase money mortgage or (2) 
issued to a bank, savings institution, trust company, insur- 
ance company, investment company registered under the 
Investment Company Act of 1940, Small Business Invest- 
ment Company or Minority Enterprise Small Business In- 
vestment Company licensed by the U. S. Small Business 
Administration, or pension or profit sharing trust; or 


NOTE: The exclusion set forth in this subparagraph does 

not apply to arrangements where nonconvertible notes are 
issued with warrants or other rights enabling the purchaser 
to acquire an equity interest in the issuer. 


(ii) Securities sold to any promoter, director, executive 
officer, or full-time employee. 


NOTE: It should be noted that this subparagraph (ii) only 
provides.an exicusion for the computation of the aggregate 
dollar amount of securities sold; persons named in this sub- 
paragraph are not excluded from the computation of the 
number of beneficial owners in paragraph (f). 


(f) Limitation on Number of Beneficial Owners. Both im- 
mediately before and immediately after any transaction in 
reliance on this rule, the issuer shall, after reasonable inquiry, 
have reasonable grounds to believe, and shall believe, that 
the securities of the issuer as defined in subparagraph (a)(1) 
are beneficially owned by 100 or fewer persons. For 

poses of this provision: 


(1) the following shall be deemed the same and not a sepa- 
rate beneficial owner: 


(i) Any relative or spouse of a beneficial owner and any rela- 
tive of such spouse, who has the same home as such benefi- 
cial owner; 


(ii) Any trust or estate in which a beneficial owner or any 

of the persons related to him as specified in subparagraphs (f) 
(1)(i) or (iii) collectively have 100 percent of the beneficial 
interest (excluding contingent interests); and 


(iii) Any corporationor other organization of which a bene- 
ficial owner or any of the persons related to him as specified 
in subparagraphs (f)(1)(i) or (ii) collectively are the benefi- 
cial owners of all of the equity securities (excluding direc- 
tors’ qualifying shares) or equity interests; 


(2) there shall be counted as one beneficial owner any cor- 
poration or other organization, except that if such entity 
was organized for the specific purpose of acquiring the se- 
curities offered, each beneficial owner of equity interest or 
equity securities in such entity shall count as a separate 
beneficial owner; and 


(3) there shall be exicuded from the computation any own- 
er of only a purchase money mortgage and any bank, savings 
institution, trust company, insurance company, investment 
company registered under the Investment Company Act of 
1940, Small Business Investment Company or Minority En- 
terprise Small Business Investment Company licensed by the 
U. S. Small Business Administration, or pension or profit 
sharing trust which purchases or holds only non-convertible 
notes or similar evidences of indebtedness of the issuer. 


NOTE 1: The exclusion set forth in this subparagraph does 
not apply to arrangements where non-convertible notes are 
issued with warrants or other rights enabling the purchaser 
to acquire an equity interest in the issuer. 


NOTE 2: It should be noted that subparagraph (e) (2) (ii) 
only provides an exclusion for the computation of the aggre- 
gate dollar amount of securities sold; persons named in that 
subparagraph are not excluded from the computation of the 
number of beneficial owners. 


(g) Limitation on Resale. \n determining the availability 
of an exemption from registration for resale of securities 
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acquired in a transaction effected in reliance on this rule, 
such securities shall be deemed to have the same status as if 
they had been acquired in a transaction pursuant to Section 
4(2) of the Act and they cannot be resold without registra- 
tion under the Act or exemption therefrom. The issuer shall 
exercise reasonable care to assure that the purchasers of the 
securities are not underwriters within the meaning of Section 
2(11) of the Act, which reasonable care shall include, but not 
necessarily be limited to: 


(1) making reasonable inquiry to determine if the purchaser 
is acquiring the securities for his own account or on behalf of 
other persons; 


(2) informing the purchaser of the restrictions on resale; 
and 


(3) placing a legend on the certificate or other document 
evidencing the securities stating that the securities have not 
been registered under the Act and setting forth or referring 
to the restrictions on transferability and sale of the securi- 
ties. 


(h) Filing of Notice of Sales 


(1) During each calendar year, within ten days after the 
close of the first month in which a sale in reliance on this 
rule is made, the issuer shall file with the Regional Office 
of the Commission for the region in which the issuer's prin- 
cipal business operations are conducted three copies of a 
notice on Form 240 which shall be signed by a duly auth- 
orized officer of the issuer or by a person acting in a similar 
capacity for a noncorporate issuer. 


(2) Notwithstanding the foregoing, the exemption provided 
by this rule will be available for the first $100,000 of the 
securities of the issuer as defined in subparagraph (a)(1) sold 
by the issuer if the sale of such securities complied with all 
the conditions of this rule other than the notice require- 
ment. However, the exemption provided by this rule will 
not be available for any subsequent sale of securities by 
such issuer unless such issuer files: 


(a) prior to such subsequent sale in reliance on this rule, a 
notice on Form 240 covering the prior sale of all securities 
for which reliance on this rule is claimed; and 


(b) a notice on Form 240 covering such subsequent sale. 
Text of Amendment to Rule 144 (Addition in Italics) 


(a)(3) The term “restricted securities” means securities ac- 
quired directly or indirectly from the issuer thereof, or 
from an affiliate of such issuer, in a transaction or chain of 
transactions not involving any public offering or from the 
issuer in a transaction in reliance on Rule 240 under the 
Act or which were issued by an issuer in a transaction in 
reliance on Ruie 240 and were acquired in a trartsaction or 
chain of transactions not involving any public offering. 


FORM 240 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 
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NOTICE OF SALES OF SECURITIES PURSUANT TO 
RULE 240 






(to be filed with the Regional Office of the Securities 
and Exchange Commission for the region in which the 
issuer’s principal business operations are conducted not 
more than 10 days after the close of the first month 
during the calendar year in which a sale is made in re- 
liance on the rule) 







1. Name, address and telephone number (including area 
code) of the issuer of the securities sold; 


2. Names (in full) of the executive officers, directors and 
promoters of the issuer (or of persons serving in similar 
capacities for noncorporate issuers) and of any persons bene- 
ficially owning 10 percent or more of the equity securities 
of, or equity interest in, the issuer; 


2. 
3. Title of class of securities sold; 
4. Aggregate sales price of unregistered securities sold with- 
in the preceding twelve months, computed in accordance 
with paragraph (e) of the rule; 
NOTE: Sales prior to March 15, 1975 need not be reported. 


5. Number of persons who are beneficial owners of securi- 
ties of the issuer as of the date of filing this Notice, com- 


puted in accordance with paragraph (f) of the rule. | 


¢ 


Pursuant to the requirements of Rule 240 under the Securi- 
ties Act of 1933, the issuer has duly caused this Notice to 
be signed on its behalf by the undersigned duly authorized 
officer or person acting in a similar capacity. 





Date of Notice Issuer 











(Officer) 


Instruction. Print the name and title of the signing repre- 
sentative under his signature. At least one copy of the No- 
tice shall be manually signed. Any copies not manually 
signed shall bear typed or printed signatures. 


Attention: Intentional misstatements or 
omissions of facts constitute Federal | 
criminal violations (See 18 U.S.C. 1001). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11188/January 20, 1975 


Admin. Proc. File No. 3-4550 








In the Matter of 

































ACCRUED EQUITIES, INC. 
(File No. 81-159) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order granting the application of Accrued Equities, Inc. 
(“Company”) a New York corporation pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as amended 
(“the Act’’) for an exemption from the provisions of Sec- 
tion 15(d) of the Act. 


It appeared to the Commission that the requested exemp- 
tion is not inconsistent with the public interest or protec- 
tion of investors since no useful purpose would be served 
by requiring the continued reporting by the Company. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11189/January 20, 1975 


COMMISSION ANNOUNCES CONCLUSIONS CONCERN- 
ING DISCRIMINATION RULEMAKING PETITION 


The Securities and Exchange Commission today made pub- 
lic its conclusions with regard to a petition submitted by the 
Office of Communication and the Task Force on Women 

in Church and Society of the United Church of Christ, the 
Council on Women and the Church of the United Presby- 
terian Church, U.S.A., the National Organization for Wom- 
en, and Management Reports, Inc. The petition asked that 
the Commission promulgate rules requiring national securi- 
ties exchanges, national securities associatiolns and regis- 
tered broker-dealers to demonstrate affirmatively that they 
have not discriminated in their employment practices. The 
petitioners, other than Management Reports, Inc., had 
earlier petitioned the Commission seeking adoption of these 
rules, but the Commission had declined to do so for reasons 
set forth in a letter to counsel published on January 14, 
1974, as Securities Exchange Act Release No. 10597 (39 
Fed. Reg. 2811, Jan. 28, 1974). 


In a letter to counsel for the petitioners, the Commission 
explained why it has decided not to promulgate the pro- 
posed rules as requested by the renewed petition. The text 
of that letter follows: 


Earl K. Moore, Esquire 
Moore, Berson & Bernstein 
660 Madison Avenue 

New York, New York 10021 


Dear Mr. Moore: 


On May 13, 1974, your clients, Office of Communication 
and the Task Force on Women in Church and Society of 
the Untted Church of Christ, the Council on Women and 
the Church of the United Presbyterian Church, U.S.A., the 
National Organization for Women, and Management Re- 
Ports, Inc., filed a petition requesting that the Commission 
adopt rules which, among other things, would require na- 
tional securities exchanges, national securities associations 
and registered broker-dealers to demonstrate affirmatively 


that they have not discriminated against women and minor- 
ity group members in their employment practices. The first 
three of these petitioners previously petitioned the Commis- 
sion for adoption of these rules. That earlier petition was 
denied for reasons set forth in a letter mailed to you, dated 
January 11, 1974. in connection with its consideration of 
the renewed petition, the Commission adheres to the views 
it expressed in that letter. You should also be aware of a 
letter sent by the Commission to Mr. John A. Buggs, Staff 
Director of the United States Commission on Civil Rights 
on September 30, 1974, which sets forth a fuller articula- 
tion of the Commission’s views concerning its authority to 
act with respect to matters of the sort raised in your 
clients’ petition. For your convenience, a copy is enclosed. 


With respect to the new matters brought to the Commis- 
sion’s attention in connection with the renewed petition, 
the Commission recognizes that there may be a relationship 
between discrimination with respect to sales personnel in 
the securities industry and the interests of minority group 
members and women either as investors or as managers of 
enterprises seeking capital. The Commission recognizes also 
that the Securities Sales Selection Battery test that your 
clients submitted may, indeed, reflect a subtle, but signifi- 
cant, form of discrimination against minority group mem- 
bers and women, although we have no reason to doubt 
that this effect is unintentional, and your petition does 

not purport to demonstrate otherwise. Accordingly, the 
Commission has carefully considered your clients’ petition 
and has instructed its staff to inquire further concerning 
the extent to which tests of this kind are utilized within 
the industry and whether their use has a significant effect 
upon investors or the capital markets. In addition, the Com- 
mission has directed its staff to meet with representatives 
of various securities industry organizations in order to fa- 
cilitate the development and implementation of appropri- 
ate programs and procedures to assure that employment 
practices in the industry are non-discriminatory. The Com- 
mission’s staff will invite representatives of the United 
States Commission on Civil Rights and the Equal Employ- 
ment Opportunity Commission to participate in this effort. 


The Commission cannot conclude at this time, however, on 
the basis of the facts known to it that any adverse effect 
upon investors or other elements of our concern is great 
enough or so pervasive or that the enforcement of exist- 

ing laws will prove so insubstantial that any form of rule- 
making action should be taken by the Commission. Accord- 
ingly, the Commission has denied your clients’ petition for 
rulemaking. 


Your clients and other interested persons should feel free 
to bring to our attention any additional facts of which they 
are aware that bear upon these matters. These communica- 
tions should be addressed to the Office of the Chairman, 
Securities and Exchange Commission, 500 North Capitol 
Street, N. W., Washington, D. C. 20549. 


For the Commission. 


George A. Fitzsimmons 
Secretary 


Enclosure 
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John A. Buggs, Staff Director 
United States Commission on Civil Rights 
Washington, D. C. 20452 


Dear Mr. Buggs: 


The Commission has considered your request, dated Sep- 
tember 10, 1974, for its comments on a draft of a report 
prepared by your staff concerning this agency’s civil rights 
enforcement program and has authorized me to respond. Be- 
fore discussing the Commission’s comments, | should like 

to reiterate the Commission’s continued support of efforts 
that are designed to eliminate discriminatory employment 
practices generally, and those in the securities industry par- 
ticularly. As the Commission recently has stated, “‘it firmly 
believes that all persons and firms in the securities industry 
should take appropriate action to assure that federal antidis- 
crimination statutes are obeyed and that discriminatory em- 
ployment practices are eliminated.”” Thus, we are in agree- 
ment as to the goal of equal employment opportunity, al- 
though your staff’s draft report reflects some differences 
between us as to the specific efforts that could or should be 
undertaken by this agency in that respect. The Commission's 
views on this subject are set forth more fully in Securities 
Exchange Act Release No. 10597 (Jan. 14, 1974), and we 
respectfully request that a copy of that release, which | 
have enclosed for your convenience, be appended to the fin- 
al report issued by your Commission. 


Our staff has marked comments upon the copy of your 
staff's draft report which you were kind enough to furnish 
us. These comments are mostly of a technical nature and do 
not attempt to refute or rebut any of the assertions contain- 
ed in that draft. In this letter, therefore, | have been instruct- 
ed to express some of the difficulties the Commission per- 
ceives in a number of statements contained in your staff's 
draft. 


In its draft report, your staff discusses a petition that was 
filed with this Commission by the Office of Communication 
and Task Force on Women in Church and Society of the 
United Church of Christ and others requesting that the Com- 
mission promulgate rules designed, among other things, to 
require national securities exchanges, national securities as- 
sociations and registered broker-dealers to demonstrate affir- 
matively that they have not discriminated against women 
and minority groups in their employment practices and to 
require these persons and organizations to adopt certain pol- 
icies with respect to their employment practices. On page 
192 of its report, your staff suggests that the Commission’s 
action in publishing the petition and seeking the views of all 
interested persons, not only with respect to the substance 

of the proposals but also the Commission’s statutory auth- 
ority to adopt such rules, was an “‘unusual departure” from 
the Commission’s normal rulemaking procedures and was in- 
terpreted by your staff as singling out the civil rights area for 
special treatment. The enclosed Securities Exchange Act Re- 
lease No. 10597, as you may be aware, was prepared in re- 
sponse to that petition. 


While the Commission does not often solicit public com- 
ments on the extent of its authority in particular areas, it 
has done so on a number of occasions, especially where it is 
proposed that the Commission extend its authority to areas 
or subjects that traditionally it has not regulated. Some re- 
cent examples include the Commission's request for public 
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comments concerning the regulation of certain bank-spon- 
sored investment programs (Securities Exchange Act Re- 
lease No. 10761) (April 30, 1974), 29 F.R. 18163 (May 23, 
1974)), and its request for comments from interested per- 
sons on policy questions raised by foreign access to the 
nation’s securities markets (Securities Exchange Act Release 
No. 10634 (Feb. 8, 1974), 39 F.R. 6567 (Feb. 20, 1974)). 


Furthermore, as pointed out below, there is a substantial 
question as to the extent and nature of the Commission's 
authority to act in this area and consequently, the Commis- 
sion thought it advisable to obtain comments on that issue 
as well as upon the merits of the proposal. Under the circum- 
stances, we do not believe that the treatment of this petition 
represented an unusual departure from the Commission’s 
procedures since the proposal in no sense involved the fam- 
iliar type of issues relating to the workings of the securities 
markets which is normally presented by the Commission’s 
rulemaking proposals. Indeed, the Commission’s action was 
fully consistent with the policy underlying the general rule- 
making provisions set forth in Section 4 of the Administra- 
tive Procedure Act, as codified, 5 U.S.C. 553, which permits 
a solicitation of comments on general matters of concern 
that may be the subject of agency action as well as specific 
rules the agency proposes to adopt. 


In its draft report your staff concludes (pp. 193-195) that 
there exists ample statutory authority for the Commission 
to enact prohibitions against discrimination in the securities 
industry. 


The staff report refers to the fact that the Commission has 
authority to require applicants for registration to include in 
their applications such information as the Commission re- 
quires as necessary or appropriate in the public interest or for 
the protection of investors, and to the fact that in the exer- 
cise of the rulemaking authority granted to the Commission 
with respect to various specified matters, the Commission is 
to be guided by the standard of the “public interest.”’ There 
exists a question whether the grant to the Commission of 
authority to require the furnishing of information in applica- 
tions for registration confers authority upon the Commission 
to require registrants to take affirmative action to eliminate 
discrimination in employment. Unlike other agencies, such 
as the Federal Communications Commission, the Commis- 
sion does not “license” brokers and dealers upon the basis 
of any finding that it is in the public interest to do so. Any 
person may become registered as a broker-dealer by filing an 
application containing specified information. Registration 
automatically becomes effective unless the Commission de- 
nies registration, which it may do, only if the applicant or 
persons associated with it have falsified the application, or 
have been convicted of specified crimes, or have been en- 
joined from engaging in specified activities in connection 
with securities, or have wilfully violated, or aided and abetted 
violations of the federal securities laws. A registration, once 
effective, continues indefinitively unless revoked or suspend- 
ed for any of the foregoing reasons. 


Consistently with the foregoing, the Commission does not 
have the same authority as “licensing agencies” do to adopt 
general rules governing the conduct of broker-dealers simply 
to effectuate the ‘public interest.” Rather, it is authorized 
to adopt rules relating to specified subjects, such as fraudu- 
lent or manipulative devices, financial responsibility, the use 
of customer’s securities, trading practices on exchanges, the 
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maintenance and preservation of books and records, the fil- 
ing of reports of a financial nature, and similar matters. The 
Commission also has authority to supervise the activities of 
the securities exchanges and national associations of securi- 
ties dealers, but, as the Supreme Court has recently had 
occasion to point out, in the context of employer-employee 
relationships governed by the rules of registered securities 
exchanges, this authority is not unlimited; it is designed to 
insure fair dealing and to protect investors from harmful or 
unfair trading practices and consequently, “any rule or prac- 
tice not germane to fair dealing or investor protection would 
not appear to fall under the shadow of the federal umbrella 
wa Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, et 
al., 414 U.S. 117, 130-131 (1973). In this context, the refer- 
ences in the Commission’s grants of authority to the “public 
interest” as a standard “take their meaning and definition 
from the substantive provisions and purposes ...” of the sta- 
tutory context in which they are found. Alabama Electric 
Cooperative, Inc. v. Securities and Exchange Commission, 
383 F. 2d 905, 907 (C.A. D.C., 1965), certiorari denied, 383 
U.S. 968 (1966). Compare Municipal Electric Assoc. v. Se- 
curities and Exchange Commission, 413 F. 2d 1052 (C.A. 
D.C., 1969), with City of Lafayette v. Securities and Ex- 
change Commission, 454 F. 2d 941 (C.A. D.C., 1971). 


We do not mean by the foregoing that the Commission has 
no authority to act in the area of discriminatory employ- 
ment practices, but only to indicate that its authority is not 
as ample or as clear as the report of your staff appears to 
conclude. 


The fact that the extent of the Commission’s authority in 

the area of employment discrimination in the securities in- 
dustry appears to be both unclear and, to a degree, limited, 
has some bearing upon whether, or the extnet to which, the 
Commission should divert its resources and energy away from 
the fields with respect to which it has a clear and unquestion- 
ed mandate from Congress, that is, protection of investors 
and the furtherance of fair, informed and orderly securities 
markets. 


We are also influenced by the fact that there are other fed- 
eral agencies, such as the Equal Employment Opportunity 
Commission, which have a clear mandate, direct authority, 
and undivided responsibility for progress in the area of equal 
employment opportunity. We recognize, of course, that the 
burden of these agencies is a heavy one and that they need 
assistance in order to accomplish their objectives. Neverthe- 
less, the fact remains that the primary responsibility within 
the federal government for this problem has been assigned 
elsewhere. 


In summary, the extent of this Commission’s authority in 
the area of equal employment opportunity is unclear and in- 
direct and, in any event, cannot become a primary responsi- 
bility. We, nevertheless, recognize that we have some auth- 
ority and responsibility in this field and to that extent we 
intend to cooperate fully. More specifically, where issues of 
equal employment opportunity are relevant to matters on 
which we have authority to act or to render decisions, we 
must and will give weight to these considerations and seek 
to deal with these matters in a way which will further that 
important national objective. 


In addition to its discussion of discrimination in 
the securities industry, your staff’s report discusses 
some of the provisions of the federal securi- 





ties laws that are designed to require registrants to disclose 
certain material information concerning civil rights matters 

in forms they file with the Commission. In addition to the 
largely technical comments which have been marked on pages 
184-211 of the attached copy of your staff’s report, we have 
the following substantive comments. 


At pages 211-212 of its report, your staff suggests that it 
would be desirable if the Commission requested lists of com- 
panies involved in civil rights proceedings from EEOC, the 
Office of Federal Contract Compliance and the Department 
of Justice. Such lists could be used by the Commission to en- 
sure that registrants are making the required disclosures con- 
cerning civil rights matters. Your staff also suggests that the 
Commission should establish a liaison with private civil rights 
groups to ensure complete monitoring of registrants’ com- 
pliance with applicable regulations. 


The Commission considers your staff's suggestion to be a use- 
ful one and has instructed its Division of Corporation Finance 
to consult with EEOC, the Office of Federal Contract Com- 
pliance, the Department of Justice and other interested 
governmental agencies to determine the feasibility of such a 
monitoring program. The practicability of such a program 
appears somewhat less with respect to private civil rights 
groups because of the difficulties in identifying appropriate 
groups and the likelihood that their information would be 
duplicative of that received from other governmental agen- 
cies. In any event, the Commission, of course, will consider 
any information that such groups may wish to provide. 


| hope the foregoing comments are helpful to you and your 
staff, and | would like to thank you for giving the Commis- 
sion the opportunity to review your draft report and pro- 
vide its comments. 

For the Commission, 


George A. Fitzsimmons 
Secretary 


Enclosures 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11190/January 21, 1975 


A notice has been issued giving interested persons until Feb- 
ruary 5 to request a hearing on an application filed by the 
Midwest Stock Exchange, Inc. for unlisted trading privileges 
in the common stock of Arkansas Louisiana Gas Company 
and Greyhound Corporation. 


An order has also been issued granting the application of the 
American Stock Exchange, to strike from listing and regis- 
tration the common stock of All American Industries, Inc. 


As of December 31, 1973, the Company had a net tangible 
asset deficit of $543,779 and had sustained net losses dur- 

ing its two most recent fiscal years ended December 31, 1973, 
as follows: 1973, $7,371,282; and 1972, $13,537,251. For 
the nine months ended September 30, 1974 the Company 
reported a net loss of $106,000. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11191/January 21, 1975 


The Securities and Exchange Commission announced pursu- 
ant to Section 15(c)(5) of the Securities Exchange Act of 
1934 (‘Exchange Act”) the temporary suspension of over- 
the-counter trading in the securities of Security National 
Bank of Huntington, New York (‘Security National”’), lo- 
cated in Huntington, New York, for a two-day period com- 
mencing at 9:45 a.m. (EST) on January 20, 1975 and ter- 
minating at 10:00 a.m. (EST) on January 22, 1975. 


The Commission suspended trading at the request of the 
Comptroller of the Currency and in order to allow the full 
public dissemination of Security National's statement prior 
to resumption of trading. 


Security National Bank announced on January 19, 1975 
that the bank had been acquired by Chemical Bank of New 
York for $40 million and assumption of all liabilities. The 
sale was necessitated by the deteriorating financial condi- 
tion of Security National. The announcement stated that 
subject to shareholder approval an initial liquidating divi- 
dend of approximately $7.50 would be paid to Security 
National sharehoiders as soon as practicable. A second and 
substantially smaller liquidating dividend might thereafter 
be paid upon the termination of an escrow agreement with 
Chemical Bank. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be en- 
tered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famil- 
iarized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commis- 
sion will consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11192/January 21, 1975 


The Securities and Exchange Commission announced pursu- 
ant to Section 15(c)(5) of the Securities Exchange Act of 
1934 the temporary suspension of trading in all securities 

of NMC Corp., a Delaware corporation located in New York, 
New York, for one ten-day period commencing at 3:30 

p.m. (EST) on January 21, 1975 and terminating at mid- 
night (EST) on January 30, 1975. 
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The suspension was initiated because of the unavailability of 
adequate and accurate information concerning the company, « 
its operations and financial condition. NMC is currently de- 
linquent in its filings with the Commission required pursu- 
ant to Section 13(a) of the Exchange Act, and rules there- 
under, in that the company has failed to file its annual re- 
port on Form 10-K for the year ended July 31, 1974, and 
its quarterly report on Form 10-Q for the quarter ended 
October 31, 1974. 






The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, 

at the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rules, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famili- 
arized himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 11193/January 22, 1975 


The Securities and Exchange Commission announced pursu- 
ant to Section 15(c)(5) of the Securities Exchange Act of 
1934 (“Exchange Act’’) the temporary suspension of over- 
the-counter trading in the securities of Security National 
Bank of Huntington, New York (“Security National’’), lo- 
cated in Huntington, New York, for a ten-day period com- 
mencing at 10:01 a.m. (EST) on January 22, 1975 and ter- 
minating at midnight (EST) on January 31, 1975. 


The Commission initiated the suspension of trading of the 
securities of Security National on January 20, 1975 at the 
request of the Comptroller of the Currency and in order to 
allow the full public dissemination of Security National's 
statement prior to resumption of trading. (See Exchange 
Act Release No. 11191 for additional information.) 


it will mail information to Security National shareholders 

which will fully explain the current situation with regard 

to Security National being acquired by Chemical Bank of 

New York and with regard to liquidating dividends which 

may be paid to shareholders. The receipt of this informa- 
tion will insure that Security National shareholders are 

fully apprised of the situation and of their rights as Secur- 
ity National shareholders before making an investment de- 
cision with regard to their Security National stock. 


The Commission has been advised by Security National that | 









































The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be en- 
tered unless and until they have strictly complied with all 

of the provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with said 
rule, he should not enter any quotation but immediately 
contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement, in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famili- 
arized himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11194/January 22, 1975 


Admin. Proc. File No. 3-4449 
In the Matter of 


PATRICK J. HOLLAND 
11321 Hessler Road 
Cleveland, Ohio 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTION 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Patrick J. Holland, formerly a director and an 
officer of Schreiber Bosse & Co., Inc., 1/ has made an offer 
of settlement which the Commission has determined to ac- 
cept. Solely for purposes of these and any other proceed- 
ings under specified provisions of the Exchange, Securities, 
Investment Advisers, Investment Company and Securities 
Investor Protection Acts, and without admitting or denying 
the allegations in the order for proceedings, respondent con- 
sents to findings of misconduct as alleged in that order and 
to the imposition of the sanction hereby imposed. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that during the period from about 
November 30, 1972 to May 7, 1973, Holland willfully aided 
and abetted violations of Section 17(a) of the Exchange 

Act and Rule 17a-3 thereunder in that Schreiber Bosse & 
Co., Inc. failed to make accurately and keep current certain 
books and records. 2/ 


In view of the foregoing, it is in the public interest to im- 
pose the sanction to which respondent has consented. 


Accordingly, IT IS ORDERED that Patrick J. Holland be, 
and he hereby is, suspended from association with a brok- 
er-dealer for 12 months, commencing as of the opening of 
business on January 27, 1975, and barred thereafter from 


such association in any capacity other than as a supervised 
employee in a non-supervisory and non-principal capacity. 3/ 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ That firm's registration as a broker and dealer has been 
revoked on its consent. Schreiber Bosse & Co., Inc., Securi- 
ties Exchange Act Release No. 11112 (November 21, 1974), 
5 SEC Docket 560. 


2/ The findings herein are not binding on any respondent 
in these proceedings other than Holland. 


3/ Holland has agreed to show the Commission that he will 
be adequately supervised in anysuch future employment. 
He also undertakes to furnish the Commission’s staff with 
an affidavit from any broker or dealer with whom he be so 
associated stating that he is not an officer, director, or 
supervisor and that such status will not change without 

the Commission’s prior consent. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11195/January 22, 1975 


Admin. Proc. File No. 3-3914 
In the Matter of 


FRED A. SHAPIRO 
1951 East Hampton Avenue 
Milwaukee, Wisconsin 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TION 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Fred A. Shapiro, formerly president and director 
of a registered broker-dealer, has submitted an offer of settle- 
ment which the Commission has determined to accept. 
Solely for purposes of these and any other proceedings 
under specified provisions of the Exchange, Investment 
Advisers, Investment Company and Securities Investor Pro- 
tection Acts, and without admitting or denying the allega- 
tions in the order for proceedings, respondent consents to 
findings of misconduct as alleged in that order and to the 
imposition of a specified sanction. 


The order for proceedings charges that respondent willfully 
aided and abetted violations of the Exchange Act's net cap- 
ital and recordkeeping provisions at various times during 
1971 and 1972. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that respondent willfully aided and 
abetted violations of Sections 15(c) and 17(a) of the Ex- 
change Act and Rules 15c3-1 and 17a-3 thereunder. 1/ 


In view of the foregoing, it is in the public interest to im- 
pose the sanction to which respondent has consented. 
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Accordingly, 1T 1S ORDERED that Fred A. Shapiro be, 
and he hereby is, suspended from association with a broker 
or dealer or investment adviser or investment company for 6 
months, commencing as of the opening of business on Janu- 
ary 27, 1975, and barred thereafter from such association in 
any capacity other than as a supervised employee in a non- 
supervisory capacity. 2/ 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any respondent 
in these proceedings other than Shapiro. 


2/ Shapiro agrees to show the staff of the Commission’s 
Chicago Regional Office that he will be adequately super- 
vised. He further undertakes to supply that office with an 
affidavit from any broker, dealer, investment adviser, or in- 
vestment company with whom he becomes associated stating 
that he is supervised, is not functioning in any supervisory 
Capacity, and is neither an officer nor a director of the en- 
tity that employs him. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11196/January 23, 1975 


NOTICE OF PROPOSED AMENDMENT TO RULE 
15c3-2 UNDER THE SECURITIES EXCHANGE ACT 
OF 1934 (File No. S7-547) 


Notice is herepy given that the Securities and Exchange 
Commission has under consideration a proposal to amend 
Rule 15c3-2 under the Securities Exchange Act of 1934 
(“the Act”), 17 CFR §240.15c3-2. In its present form, 
Rule 15c3-2 prohibits a broker or dealer from using custom- 
er free credit balances in his business unless the customer is 
given notice at least once every three months informing him 
of the sum due and that: (1) such funds are not segregated; 
(2) such funds may be used in the operation of the broker- 
dealer’s business; and (3) such funds are payable upon de- 
mand. 


With the adoption of Rule 15c3-3 under the Act, 17 CFR 
§240.15c3-3, which limits the extent to which a broker- 
dealer can use customer funds or securities in the operation 
of his business, the disclosures presently required by Rule 
15c3-2 are no longer appropriate. Rule 15c3-3 permits the 
use of customer funds only in limited areas of the broker- 
dealer’s business relating to the servicing of customers. 
Funds not used in these limited areas must be deposited in 
a “Special Reserve Bank Account for the Exclusive Benefit 
of Customers.” 


Summary of the Proposed Amendment 


In its revised form, Rule 15c3-2 would specifically require 
any broker or dealer subject to the rule to send to its cus- 
tomers a statement of account reflecting any money bal- 
ances and security positions as of the date of the statement 
and security movements or transactions in the customers’ 
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account during the period since the last such statement was 
sent to customers. 1/ Such statements are intended to inform 
customers of the amount of any funds or securities in the 
broker-dealer’s custody or control as well as purchases, sales, 
receipts and deliveries of securities and any dividends attribu- 
table to securities held for such customer. 

















The proposed rule requires the statement of account to be 

sent within 15 business days after the end of each fiscal quar- | 
ter. However, a broker-dealer can send the statement more 
frequently, such as on a monthly basis, where business prac- 

tice so dictates. 


The proposed rule also requires that certain disclosures to 
customers be included in the statement of account. The dis- 
closures would indicate that free credit balances and fully- 
paid securities of customers are available to the customer in 
the normal course of business operations following demand. 
In addition, a broker or dealer would be required to disclose 
to customers that free credit balances may be used in the 
business of such broker or dealer except as limited by the re- 
quirements of Rule 15c3-3. The statement of account would 
contain a disclosure that margin securities are available to 
the customer in the normal course of business operations 
upon full payment of his indebtedness to the broker or deal- 
er following demand for the securities. 2/ 


These disclosures are expected to provide customers with 
information concerning the availability of their property held 
in the custody of the broker-dealer. 3/ 


The proposed rule would exempt from its application certain 
broker-dealers meeting the criteria for maintenance of mini- 
mum net capital of $5,000 or $2,500 as set forth in the most 
recent revisions to the proposed uniform net capital rule. 

4/ \t is not deemed necessary to subject these broker-dealers 
to the application of the rule since they do not carry cus- 
tomer accounts or owe funds or securities to customers. 





The Commission is inviting specific comments as to an ap- 
propriate phase-in period for the new disclosure require- 
ments in recognition that broker-dealers may need to obtain 
new printed customer statements containing the revised dis- 
closures. 


STATUTORY BASIS 


The proposed rule would be adopted under the Securities 
Exchange Act of 1934, particularly Sections 15(c)(3), 17 
(a) and 23(a) thereof. 


The Text of the proposed rule is as follows: 


Proposed Rule 15c3-2 — Customer Statement of Account 


this rule shall send to each of his customers periodically, 
but not later than 15 business days after the end of each 
fiscal quarter, a statement of account detailing all money 
balances and security positions as of the date of such state- 
ment and any movements, adjustments and transactions, in- 
cluding, but not limited to, purchases, sales, receipts and 
deliveries of securities and any other dehits or credits since 
the date of the last such statement. 


| 
(a)(1) Every broker or dealer subject to the provisions of | 
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(2) Each statement of account shall contain a written no- 
tice that customer free credit balances may be used in the 
business of such broker or dealer subject to the limitations 
of 17 CFR §240.15c3-3 under the Securities Exchange Act 
of 1934 and that the customer has the absolute right to re- 
ceive in the course of normal business operations following 
demand upon the broker or dealer, the delivery of: 


(A) any free credit balances to which he is entitled; 

(B) any fully-paid securities to which he is entitled; and 

(C) any securities purchased on margin upon full payment 
by such customer of any indebtedness to the broker or 
dealer. 

(3) For purposes of this rule, the term “customer” shall 
have the same meaning as in subparagraph (a)(1) of 17 CFR 
§240.15c3-3. 


(b) The provisions of this rule shall not be applicable to a 
broker or dealer: 


(1) Who is exempt from 17 CFR §240.153-1 under the pro- 
visions of subparagraph (b)(3) of that section, or 


‘(2) Who does not hold funds or securities for, or owe 


money or securities to, customers and does not otherwise 
carry accounts of or for customers, except as provided for 
in subdivision (E) below, and conducts his business in ac- 
cordance with one or more of the following conditions, but 
engages in no other securities activities. 


(A) He introduces and forwards as a broker all transactions 
and accounts of customers to another broker or dealer who 
carries such accounts on a fully disclosed basis and prompt- 
ly forwards thereto all of the funds and securities of cus- 
tomers received in connection with his activities as a brok- 
er; 


(B) He participates, as a broker, in underwritings on a 

“best efforts” or “all or none” basis in accordance with the 
provisions of 17 CFR §240.15c2-4(b)(2) and he promptly 
forwards to an independent escrow agent, customers’ 
checks, drafts, notes or other evidences of indebtedness re- 
ceived in connection therewith which shall be made payable 
to such escrow agent; 


(C) He promptly forwards, as broker, subscriptions for se- 
curities to the issuer, underwriter, sponsor or other dis- 
tributor of such securities and receives checks, drafts, notes 
or other evidences of indebtedness payable solely to the 
issuer, underwriter, sponsor or other distributor who deliv- 
ers the securities purchased directly to the subscriber; 


(D) He effects an occasional transaction in securities for his 
own investment account; 


(E) He acts as a broker or dealer with respect to the pur- 
chase, sale and redemption of redeemable shares of regis- 
tered investment companies or of interests or participations 
in insurance company separate accounts, whether or not re- 
gistered as an investment company, and he promptly trans- 
mits all funds and delivers all securities received in connec- 
tion with such activities; or 


(F) He introduces and forwards all customer and all princi- 
pal transactions with or for customer accounts to another 
broker or dealer who carries such accounts on a fully dis- 
closed basis and promptly forwards all funds and securities 
received in connection with his activities as a broker or deal- 
er and he does not otherwise hold funds or securities for, or 
Owe money or securities to, customers and does not other- 
wise Carry proprietary or customer accounts and his activi- 
ties as a dealer are limited to holding firm orders of custom- 
ers and in connection therewith: (i) in the case of a buy 
order, prior to executing such customers’ order, purchases 
as principal the same number of shares or purchases shares 
to accumulate the number of shares necessary to compiete 
the order which shall be cleared through another broker or 
dealer or (ii) in the case of a sell order, prior to executing 
such customers’ order sold the same number of shares, or a 
portion thereof, which shall be cleared through another 
broker or dealer; or 


(3) Who is entitled to maintain minimum net capital of 
not less than $2,500 pursuant to the requirements of Rule 
15c3-1. 


All interested persons are invited to submit their views and 
comments on this proposal within 60 days after the date 
hereof to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, Washing- 
ton, D. C. 20549. All such communications should bear the 
File No. $7-547 and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Where such statements are sent quarterly they would re- 
flect all transactions during the quarter, however, where 
broker-dealers normally send monthly statements to cus- 
tomers, such monthly statements would satisfy the require- 
ments of Rule 15c3-2 as proposed and need only reflect the 
transactions and positions resulting from the latest month’s 
activity. 

2/ See 17 CFR §240.15c3-3(1). 

3/ See also 17 CFR $240.10b-16 which requires broker- 
dealers who extend credit in connection with any securities 


transactions to furnish specified information including the 
amount of and reasons for any interest charges. 


4/ See Securities Exchange Act Release No. 11094, Novem- 
ber 11, 1974. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11197/January 22, 1975 


‘The Securities and Exchange Commission announced the 
suspension of trading in all securities of Canadian Javelin 
Limited pursuant to Sections 15(c)(5) and 19(a)(4) of the 
Securities Exchange Act of 1934 for the four-day period 
commencing at 12:01 a.m. (EST), January 23, 1975 and 
terminating at midnight (EST) on January 26, 1975. 
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The Commission instituted the suspension at the request of 
the American Stock Exchange and the company to allow 
preparation of an orderly trading market in the company’s 
securities in the over-the-counter market. The American 
Stock Exchange has indicated to the Commission that it will 
issue a press release later today concerning the resumption of 
trading on the Exchange. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, 

at the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with 

all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famili- 
arized himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11198/January 23, 1975 


See Securities Act Release No. 5558/January 23, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11199/January 23, 1975 


Admin. Proc. File No. 3-4589 
In the Matter of 


HONEYWELL OVERSEAS FINANCE COMPANY 
Application Pursuant to Section 12(h). 


The Securities and Exchange Commission has issued a no- 
tice giving interested persons until February 17, 1975 to 
request a hearing on an application by Honeywell Overseas 
Finance Company (the ““Company”) a wholly-owned sub- 
sidiary of Honeywell Inc. (“Honeywell’’), pursuant to Sec- 
tion 12(h) of the Securities Exchange Act of 1934 for an 
order exempting the company from the reporting require- 
ments of Section 13 of the Act. 


The company was organized for the principal purpose of 
obtaining funds to meet the capital requirements of Honey- 
well outside of the United States and Canada. The Com- 
pany’s 5% Guaranteed Convertible Debentures due 1983 
are listed on the New York Stock Exchange, where no 
trading has occurred in these Debentures. 
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SECURITIES EXCHANGE ACT OF 1934 ie 
Release No. 11260/January 23, 1975 

Admin. Proc. File No. 3-4596 | 

In the Matter of 

FAMILY LIFE INSURANCE COMPANY 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING 


The SEC has issued a notice giving interested persons until 
February 17, 1975 to request a hearing on an application by 
Family Life Insurance Company pursuant to Section 12(h) 
of the Securities Exchange Act of 1934 (“the Act”) for an 
exemption from the provisions of Section 15(d) of the Act 
based upon its claim that it is a wholly owned subsidiary of 
Merrill Lynch & Co., Inc. and there is only one record hold- 
er of its common stock. The Company, a Washington corpor- 
ation, is engaged in the business of furnishing life and health 
insurance to mortgagors and lending institutions. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11201/January 23, 1975 


A notice has been issued giving interested persons until Feb- 
ruary 7 to request a hearing on application of The Cincinnati 
Stock Exchange, Boston Stock Exchange, Midwest Stock Ex- 
change, Inc. and PBW Stock Exchange, Inc. for unlisted 
trading privileges in the common stock of International Nick- 
el Company of Canada, Lid. 


e 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 11202/January 23, 1975 


NOTICE OF EXTENSION OF COMMENT PERIOD ON 
THE GUIDE TO BROKER-DEALER COMPLIANCE 


The Securities and Exchange Commission today announced 
an extension until March 31, 1975 of the comment period 
on the Guide to Broker-Dealer Compliance (“Guide”) as 
announced in Securities Exchange Act Release No. 11098. 
The Commission solicits comments from interested mem- 
bers of the public concerning the usefulness of the Guide as 
a tool for broker-dealers in developing appropriate compli- 
ance programs, and the present format and contents of the 
Guide. 


The Commission has received several requests from the pub- 
lic for an extension of time in which to comment on the 
Guide and wishes to allow those persons and others to com- 
ment fully. Additionally, the Commission announced that 
due to the large public response, additional copies of the 
Guide will be available from the Commission. Further an- 
nouncements will be made when the Commission’s supply 
of the Guide is exhausted and when copies are available from 
the Superintendent of Documents. 
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Comments should be addressed to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. All such communi- 
cations should refer to File No. 4-177 and will be available 
for public inspection. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11203/January 23, 1975 


ADOPTION OF SECURITIES EXCHANGE ACT RULE 
19b-3 


The Securities and Exchange Commission, acting pursuant 
to the authority vested in it by the Securities Exchange Act 
of 1934, 1/ and particularly Sections 2, 6, 10, 11, 19 and 
23 thereof, 2/ has adopted Rule 19b-3. The rule will be ef- 
fective as to the rates charged by members of national se- 
curities exchanges (exchanges) on transactions for persons 
other than members or associated members (public rates), 
and for clearance charges, 3/ on May 1, 1975, the date origin- 
ally proposed. As to floor brokerage rates, that is, rates 
charged to members or associated members except for clear- 
ance, the effective date will be May 1, 1976. The rule has 
otherwise been adopted substantially in the form proposed. 
4/ The Commission has determined not to adopt proposed 
Rule 10b-22. 


The Commission’s determination to defer the effective date 
of the rule as to floor brokerage rates is based essentially on 
the following considerations. In the first place, the Commis- 
sion recognizes that the transition to competitive public 
rates will create problems of adjustment and accommoda- 
tion for the exchanges and a deferral of the change as to 
floor brokerage rates may facilitate the ability of the ex- 
changes to accomplish a smooth transition to the new en- 
vironment. In addition, it appears that many exchange 
members did not fully appreciate until September, 1974, 
following intra-member rate hearings, that the Commission’s 
policy conclusions with respect to fixed commissions, which 
were announced on September 11, 1973, were applicable to 
floor brokerage rates and that, consequently, such members 
may not have had the benefit of the advance notice and 

time for planning with respect to floor brokerage rates 
which the September 11th notice was intended to provide. 
Finally, floor brokerage rates have considerably less impact 
on public investors than do public rates. 5/ 


The Commission’s decision not to adopt Rule 10b-22 is 
based, in part, upon a consensus which developed at the 
19b-3 Hearings. 6/ 


Rule 19b-3 essentially prohibits any exchange from adopt- 
ing or retaining any rule that requires, or from otherwise 
requiring, its members to charge fixed rates of commission 
for transactions executed on or by the use of the facilities 
of such exchange after the applicable effective dates. Rule 
19b-3 further requires each exchange after the applicable 
effective dates to provide in its rules that nothing therein 
shall be construed to require or authorize members to agree 
or arrange for the charging of fixed rates of commission. 









The rule would also relieve exchange members and their as- 
sociated persons of any obligation to comply with rules pro- 
hibited by its basic provision, regardless of whether or not 
the exchange has amended such rules, and such rules could 
no longer-be relied upon. This latter provision, among other 
things, provides for the contingency that some exchange may 
not have completed the necessary process of rule amendment 
by the applicable effective dates of the rule. 


Rule 19b-3 is intended to reach all rules governing the fixing 
of rates of commission on exchange transactions. Thus, for 
example, in the case of the New York Stock Exchange 
(NYSE), the provisions of Article XV of the NYSE Constitu- 
tion relating to floor brokerage could be retained after May 1, 
1975; but such provisions may not be retained after May 1, 
1976. In addition, other rules, such as NYSE Rules 391, 392 
and 393, would have to be amended by exchanges to elimin- 
ate provisions intended to preserve the fixed commission rate 
structure in connection with distributions outside the nor- 
mal pattern of exchange transactions. It should be noted 
that Rule 19b-3 covers any “rule of the exchange,”” which is 
defined as any provision of the constitution, articles of in- 
corporation, by laws, or rules or instruments corresponding 
thereto, whatever the name, of the exchanges. 


INTRODUCTION 


In view of the importance of the issue of commission rates 
dealt with by the rule and the extnesive consideration given 
to the subject over the past twelve years, not only by the 
Commission but by Congressional Committees, the Depart- 
ment of Justice, the Treasury Department, exchanges, vari- 
ous firms and organizations in the securities industry, in- 
vestors and many independent economists, jurists and other 
scholars, the Commission believes it is appropriate to set 
forth the reasons for the rule and the relevant considerations 
in somewhat greater detail than is its usual practice in con- 
nection with the adoption of rules or than appears to be re- 
quired by the Administrative Procedure Act. 7/ At the 
same time, the voluminous materials on this subject which 
have been developed and considered since 1963 and the 
numerous questions with respect thereto which have re- 
ceived the Commission’s attention make it impossible, if we 
are to keep this release within any reasonable compass, to 
do more than highlight those aspects of the matter which 
the Commission finds particularly significant. It is therefore 
impractical to undertake a detailed analysis of the large body 
of underlying facts which entered into the Commission’s de- 
termination to adopt the rule. 8/ 


More particularly, although the Securities Industry Associa- 
tion raised a question at the 79b-3 Hearings with respect to 
the legal authority of the Commission to adopt any rule pre- 
cluding the exchanges from having rules fixing rates of com- 
mission, and similar questions have been raised by others in 
the past, the Commission does not regard it as appropriate 
to set forth in this release the legal arguments in support of 
its authority to adopt the rule. In view of the broad regula- 
tory and rulemaking authority over the securities markets 
and the securities exchanges, including the specific subject 
of commission rates, granted to the Commission by the Act, 
the Commissicn, after careful consideration of the legal 
issues, is satisfied that it has authority to adopt Rule 19b-3, 
if it makes, as it has done, the basic findings called for by 
the Act. 
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The Act was passed against the background of the stock , 
market crash of 1929 and in the light of the extensive study 
and investigation by the Senate Committee on Banking and 
Commerce entitled “Stock Market Practices.” It was conse- 
quently a basic, if not the basic, purpose of this legislation 
to provide for regualtion of the stock market and of transac- 
tions and practices relating thereto. It was intended that this 
regulation be comprehensive and complete. Indeed, the Con- 
gress so stated in the preamble of the Act which stated that 
it is “necessary to provide for regulation and control ... and 
to impose requirements necessary to make such regulation 
and control reasonably complete and effective.” This ob- 
jective was approached in a variety of ways. The Commis- 
sion was established to administer the Act; and exchanges 
are required to register with the Commission, are charged 
with the duty of self-regulation of their members and may 
become registered only if the Commission concludes, among 
other things, “that the rules of the exchange are just and 
adequate to insure fair dealing and to protect investors.” In 
addition to statutory provisions regulating various trading 
practices and activities of members, Section 19(b) of the 
Act supplements the initial authority of the Commission 
over exchange rules by authorizing it to alter or supplement 
the rules of an exchange with respect to various significant 
matters, including “the fixing of reasonable rates of com- 
mission, interest, listing and other charges.” The standard 
for such action is that such alterations be “‘necessary or 
appropriate for the protection of investors or to insure fair 
dealing in securities traded in upon such exchange or to in- 
sure fair administration of such exchange.”’ As the House 
Committee put it, this authority was intended to permit the 
Commission to effect changes in exchange rules “in any im- 
portant matter ... appropriate for the protection of investors 
or appropriate io insure fair dealing.” 9/ 


In view of the complexity of the subject and of changing 
conditions, great reliance was placed upon broad rulemaking 
power so as to enable the Commission to respond flexibly to 
changing regulatory needs. In light of these considerations, 
the Commission believes that the express authority granted 
to it over the subject of commissions which, as the Special 
Study 10/ said, are “the lifeblood of the brokerage business 
today even as in 1792,”" 11/ encompasses the authority to 
accomplish necessary changes in those rules. 


An extensive discussion of the history and interpretation of 
the Commission's rulemaking authority under the Act is 
found in Securities Exchange Act Release No. 9950 (Jan. 16, 
1973), 38 Fed. Reg. 3902 (Feb. 8, 1973), to which refer- 
ence is hereby made. 


The remainder of this release consists of the following sec- 
tions: 


1. Summary of the Evolution of Exchange Commission 
Rates and of the Commission’s Consideration of Them. 


2. Reasons for the Rule. 

3. Comments on the Rule. 

4. Conclusion. 

5. Text of the Rule. 

1. Summary of the Evolution of Exchange Commission 
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Rates and of the Commission’s Consideration of Them 


The practice of fixing commission rates on stock exchanges 
in the United States is generally traced back to the so-called 
Buttonwood Tree Agreement of 1972, which provided: 


rT) 
We, the Subscribers, Brokers for the Purchase and Sale 

of Public Stock, do hereby solemnly promise and 

pledge ourselves to each other, that we will not buy 

or sell from this day for any person whatsoever, any 

kind of Public Stock at a less rate than one-quarter 

percent Commission on the Specie value, and that we 

will give a preference to each other in our Negotia- 


tions. In Testimony whereof we have set our hands 
this 17th day of May, at New York, 1792. 12/ 


Although present exchange commission rate rules have be- 
come far more complex than this simple paragraph, the es- 
sentials are the same. The members undertake not to deal 
at a rate less than the fixed commission, that is, the public 
rate, and to give preference to each other, that is, the intra- 
member rates. The ancient lineage of exchange rate fixing, 
and the fact that it has persisted for over a century and a 
half without serious challenge, naturally provoke inquiry as 
to why it should be questioned now. The answer is that ex- 
change commission rate fixing operates now in a far differ- 
ent environment than it did in earlier periods. During the 
period from 1792 to approximately the end of World War |, 
exchange commission rates were of little public importance. 
The general public was not involved to any significant ex- 
tent in exchange trading in equity securities and there was 
some justification for regarding the stock exchanges as, in 
considerable measure, private clubs. While certain aspects 
of exchange operations gave rise to increasing public con- 
cern in the late years of the 19th Century and the opening 
years of the 20th Century, commission rates were not 
among them. 





After the end of World War |, the public participated increas- | 
ingly in exchange trading in equity securities and the stock 
market assumed unprecedented importance in the function- 
ing of the economy. The disastrous events of 1929 demon- 
strated that the exchanges had not satisfactorily adapted to 
their new status as institutions with far reaching public re- 
sponsibilities and led to the comprehensive Congressional 
investigations of the early 1930's. The evils and malpractices 
thus uncovered, in turn, gave rise to the movement for re- 
form which culminated in the enactment of the Act in 1934 
with its comprehensive scheme of governmental regulation. 
But attention was then focused primarily upon such obvious 
evils as corners, pools, manipulations, insider trading, and 
other fraudulent and deceptive practices which seriously in- 
jured investors. With respect to commission rates, there was 
some concern with the possible overcharging of unsophisti- 
cated investors, and with possible monopoly profits, and the 
Commission was given regulatory authority. 


Between World War II and the early 1970's, the public 
flocked into the securities markets, and financial institutions 
increasingly participated in those markets. As a result of 
Congressional concern as to the adequacy of investor protec- 
tion under these circumstances, two major studies were 
made under the auspices of the Commission. The first of 
these was the monumental Special Study, made essentially 
during the period from the end of 1961 to the middle of 
1963, pursuant to Congressional direction embodied in an 
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amendment to the Act. The second of these studies was the 
Institutional Investor Study, 13/ made essentially in 1969 
and 1970, pursuant to another amendment to the Act. The 
Special Study noted that during the 1952-1961 decade, the 
number of individual shareholders in America grew almost 
three times but that, despite this expansion, activity of indi- 
viduals as a proportion of total NYSE share volume de- 
creased from 57% in 1952 to 51.4% in 1961; during the 

same period, the Specia/ Study observed, institutional ac- 
tivity rose from 24.6% in 1952 and 19% in 1953 to 26.2% 

of such vojume in 1961. 14/ The /nstitutional Investor Study 
noted a further decrease in the volume accounted for by the 
public to 33.4% at the end of 1969 and an increase in the in- 
stitutional share during the same period to 42.4%. 15/ The 
institutional share has continued to rise at least through 

1971, the latest year for which the NYSE has made avail- 
able a public transaction study. 16/ 


The Special Study included probably the first reasonably 
comprehensive analysis of the nature and structure of com- 
mission rates and their impact, together with the procedures 
and standards involved in setting and reviewing such rates. 
The Special Study did not, however, consider the question 
of fixed vs. competitive commissions. Nor did it believe that 
it was either “called upon or equipped” to study the level 

of commission rates or to express any view with respect to 
their reasonableness. Nevertheless, the Specia/ Study did 
point out certain problems presented by the commission 
rate structure, some of which are still unresolved. These in- 
clude the fact that the commission rate schedule covers a 
great variety of services performed by brokers in addition to 
the execution and clearance of transactions. That character- 
istic of the rate schedule has induced service competition 
rather than price competition and has resulted in complex 
and irrational distinctions between permissible ancillary ser- 
vices and prohibited rebates of the minimum commission. 
The Special Study also noted the prevalence of reciprocal 
arrangements and pointed out that the nature of the securi- 
ties commission business is such that traditional principles of 
rate regulation can hardly be applied to it. In that connec- 
tion, the Special Study said: 


It is important to reemphasize that, while the security com- 
mission business shares, with other businesses subject to 

rate regulation, the qualities of being “‘affected with the pub- 
lic interest’ and of being limited to a standard of “reason- 
able” rates, the differences are perhaps more significant than 
the similarities, and the problem here is in many ways 
unique. Thus, the public utility normally possesses a fran- 
chise conferring upon it monopoly rights to furnish a ser- 
vice required by the public and also obligating it to furnish 
service to all who need it at reasonable prices. In contrast, 
though the auction market of the NYSE is a dominant unit 
in the structure of our capital markets, about 500 member 
firms compete with each other for the business of the pub- 
lic to be transacted on the NYSE within the confines of the 
same commission rate schedule. Moreover, they compete 
with other investment media for the public’s savings, and 

the Exchange itself competes as a marketplace with other 
markets, both for the listing of issues to be traded and for 
transactions in listed issues also traded on other exchanges 
(dually traded securities) or in the over-the-counter market. 


There are other important economic differences. Public 
utilities generally are characterized by relatively high invest- 
ment in fixed plant and equipment, while the security com- 









mission business is essentially a service business requiring 
relatively small capital investment but relatively high per- 
sonnel costs. The income of utilities tends to be more stable 
than that of industry generally while that of the security 
commission business fluctuates much more widely. These 
differences make it clear that the problem of “reasonable” 
rate level can be solved by no simple transfer of principles 
evolved in the field of utility regulation to the security com- 
mission business. 17/ 


It was further pointed out that a basic dilemma was involved 
in the setting of commission rates. Traditionally, the rates 
have been set, at least in part, in terms of a commission per 
share. This means that with a per share commission the com- 
mission charge on a given number of shares of a low priced 
stock is a far larger proportion of the amount invested than 
the commission on the same number of shares of a high 
priced stock. On the other hand, a commission schedule 
based on the dollar amount of the investment would produce 
a far higher commission on a given number of shares of a 
high priced stock than on a given number of shares of a low 
priced stock although the cost of executing the two orders 
would normally not be very different. In the context of a 
fixed rate structure, no satisfactory solution to this dilemma 
has yet been found. 


The Special Study also pointed out that five commission 

rate increases occurred between the enactment of the Act 
and 1963, and that in connection with each, reference was 
made to generalized concepts of cost and profit but that the 
available data for the determination of these was entirely 
inadequate and that complex problems of allocation of costs 
existed as well as the even more difficult conceptual problem 
of giving content to the general standard of reasonableness 
in an industry to which traditional ratemaking concepts 
were largely inapplicable. 


Over the years since the Specia/ Study, strenuous efforts 
were made by the Commission and the exchanges to deal 
with the problems and to correct the defects pointed out. 
Thus, volume discounts were introduced, customer directed 
give-ups were abolished, income and expense data for mem- 
ber firms were substantially improved and efforts were made 
to develop principles for the allocation of costs and also to 
develop a ratemaking philosophy. It is fair to state, how- 
ever, that the latter efforts have not been successful. The 
NYSE has acknowledged that it has not established a basis 
for allocating costs between the stock exchange commission 
business and other business done by member firms and has 
requested the Commission to pass upon recent proposals 
for rate increases upon the basis of the overall profitability 
of the securities industry and the impact of inflation upon 
various costs incurred by member firms. The exchanges and 
representatives of the brokerage industry acknowledged at 
the 19b-3 Hearings that they had not yet endeavored to de- 
velop and present a philosophy or a set of principles to be 
applied in ratemaking. 


The Commission has held two major hearings with respect 
to.rate structure since the Specia/ Study. The first of these 
was the Rate Structure Hearings 18/ commenced in early 
1968. In those hearings, the question was, for the first 
time, directly raised as to whether rate fixing by exchanges 
should be replaced by competition. The Antitrust Division 
of the Department of Justice participated in those hearings 
in order to “‘raise questions concerning the relationship be- 
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tween ... the Exchange Act and the public policy embraced 
in the Federal antitrust laws.” 19/ In the course of the hear- 
ings, the NYSE stated that it would retain economic con- 
sultants to develop a cost-based commission rate schedule. 
The Commission agreed to await completion of that study 
before resolving the basic question but, nevertheless, invited 
written submissions and oral presentations in preparation for 
the resolution of those issues. In response to the Commis- 
sion’s invitation, the Antitrust Division of the Department 
of Justice stated, in effect, that the Commission should de- 
velop a transitional program which would permit it to insti- 
tute competitive commissions gradually, commencing with 
larger volume transactions. 20/ 


The NYSE study was thereafter accelerated and in Feb- 
ruary, 1970, the NYSE presented to the Commission a 
study entitled “Reasonable Public Rates for Brokerage 
Commissions -- A Report by National Economic Research 
Associates, Inc. to the Cost and Revenue Committee of the 
New York Stock Exchange.” 21/ The NYSE subsequently 
made clear, however, that its Board of Governors had not 
approved the proposed commission rate schedule set forth 
in the February NERA Report and that the February NERA 
Report was merely a study presented for discussion. 22/ 


The Commission reconvened hearings to analyze a new com- 
mission rate schedule proposed in June, 1970, by the 
NYSE. The NYSE proposal departed from a cost-based 
schedule, such as that set forth in the February NERA 
Report, by limiting increases on small orders and deci eases 
on large orders called for in the original study. 23/ 


In October, 1970, the Commission concluded that the data 
submitted in support of the NYSE proposal did not provide 
a complete answer to the problems of commission rate 
structure, but that it would not be in the public interest to 
leave the subject indefinitely in abeyance. Accordingly, 
while the Commission stated that it would not raise any ob- 
jection if the proposed schedule were adopted with speci- 
fied modifications and upon the understanding that speci- 
fied steps would be taken to provide a better basis for the 
determination of commission rates, it also stated that it was 
of the opinion that fixed charges for portions of orders in 
excess of $100,000 were neither necessary nor appropriate. 
It further requested that a plan for reasonable economic ac- 
cess for non-member broker-dealers be presented. 24/ 


In March, 1971, the /nstitutional Investor Study was trans- 
mitted to the Congress. That Study was basically an econ- 
omic study conducted primarily by economists and it in- 
cluded an examination of the impact of institutional 
investment upon the securities markets. This aspect of the 
Institutional Investor Study is relevant to the question of 
commission rates since one of the principal problems with 
the commission rates was the generally unsuccessful effort 
to adapt them to the needs of both individual investors and 
large,institutional investors. Upon the basis of the data‘and 
analysis of the /nstitutional Investor Study with respect to 
this matter, the Commission concluded, as stated in its 
letter of March 10, 1971, to the Congress in transmitting 
the Study: 


It is clear that the securities markets are changing in rapid 


and significant ways. There are a number of reasons for 
these changes; among the most important are the greatly 
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increased volume of trading by institutions, the negotiated 
nature of many institutional transactions, the fixed mini- 
mum commission rates that stock exchanges impose on such 
transactions and technological advances in communications 
and data processing. The evolution of the securities markets 
has been, and may continue to be, affected and distorted by 
barriers to competition. Among the most significant of these 
are minimum commission rates and rules that insulate mar- 
kets, market makers and broker-dealers from each other. 
The combination of fixed minimum commission rates and 
barriers to access have tended to cause institutions to choose 
market places, in part at least, for the purpose of reducing 
the commission they pay or taking advantage of opportuni- 
ties to purchase various services with “‘soft’’ commission 
dollars by means of reciprocal practices. These appear to be 
the most important explanations for the accelerating growth 
of institutional trading on the regional stock exchanges and 
in the third market. Because the assembly of many block 
trades takes place primarily over the upstairs communica- 
tions systems of broker-dealers rather than on the floor of 
any stock exchange, such transactions can be executed 
wherever the participants select, and markets have therefore 
been selected on the basis of these considerations. 









The fixed minimum stock exchange commission on large 
orders had Jed to the growth of complex reciprocal relation- 
ships between, on the one hand, institutions (particularly 
mutual fund managers and banks) and, on the other, broker- 
dealers. This has had the effect of making commission rates 
for institutions negotiable but limiting the extent to which 
the ultimate investor rather than the money manager has 
benefited from such negotiation. As noted earlier, these re- 
lationships tend to aggravate potential conflicts of interests, 
to be anticompetitive in nature and to impede the develop- 
ment of a central market system for securities trading. 
Elimination of fixed commission rates for institutional size 
transactions should go some distance toward dealing with 
these problems. The Commission will closely observe the 
extent to which competitive commission rates lead toward 
these results. 25/ 





In April, 1971, at the direction of the Commission, ex- 
changes provided that commissions on the portion of ex- 
change orders involving $500,000 or more were to be com- 
petitively determined. In July, 1971, the Commission recon- 
vened its commission rate hearings to receive testimony and 
other relevant data concerning a proposed rate structure 
based in part on the methodology developed in the preced- 
ing year by the economic consultants engaged by the 
NYSE. The following September, the Commission advised 
the NYSE that it would not raise any objection to the new 
rate schedule if certain additional modifications to then 
prevailing commission-related practices were effected (in- 
cluding implementation of economic access for non-mem- 
ber brokers permitting discounts of up to 40 percent from 
the public rate). 26/ 


In not objecting to the NYSE’s rate proposal the prior 
October, the Commission had specifically requested the 
presentation not later than May 31, 1971, of a uniform 
accounting system in order to evaluate the need for a fixed 
commission rate system. 27/ In September, 1971, the Com- 
mission recognized that the inability of the NYSE appro- 
priately to allocate costs and revenues between brokerage 
and other activities engaged in by members had necessitated 
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consideration of the proposal on the basis of the total finan- 
cial experience of member firms. The Commission, there- 
fore, extended until May 1, 1972, the period for submission 
of uniform reporting by member firms in order to permit 
evaluation of subsequent commission rate proposals. 28/ 


Beginning in October, 1971, the Commission held the Hear- 
ings on Market Structure 29/ and, on February 2, 1972, 
issued the Market Structure Statement, 30/ which was based 
on those hearings as well as the earlier studies and hearings 
extending back over a decade. 31/ The Market Structure 
Statement concluded that a reduction to $300,000 was 
called for in the breakpoint above which commission rates 
on exchange transactions should be competitively determin- 
ed. In reaching that conclusion, however, the Market Struc- 
ture Statement noted that the securities industry had oper- 
ated under fixed commission rates for a very long time and 
that it would, therefore, be appropriate to measure the ef- 
fect of competitive commissions carefully, on a step-by-step 
basis. The Commission recognized the possible risk of a 
precipitate movement toward competitive rates, but con- 
cluded that that did not rule out moving toward competi- 
tive rates, at least on large orders, at a measured, deliberate 
pace and that the Commission rate structure would ultimate- 
ly be based upon the cost characteristics of the service be- 
ing offered. 32/ In response to the Commission’s conclu- 
sions, the breakpoint on fixed commission rate schedules 
was lowered to $300,000 in April, 1972. 


In May, 1973, the NYSE proposed to increase commission 
rates; the Commission received comments on that proposal 
at a public hearing and, in September, 1973, determined not 
to raise any objection to the proposed increases or to their 
continuation through March 31, 1974. 33/ The Commission 
also indicated that it would act promptly to terminate the 
fixing of commission rates after April 30, 1975, if the ex- 
changes did not, on their own initiative, adopt rule changes 
achieving that result. 34/ 


Subsequently, the NYSE proposed to provide for competi- 
tively determined commission rates on transactions involv- 
ing less than $2,000. That proposal, as resubmitted in 
amended form by the NYSE to exclude intra-member rates 
(that is, rates paid by members to other members for floor 
brokerage and clearance), was adopted by the NYSE and 
other exchanges and became effective on April 1, 1974. In 
withdrawing its initial proposal, the NYSE Board of Direc- 
tors stated that it did not believe it was necessary to amend 
the intra-member rate schedules as originally proposed in 
order to provide experimentation with competitive commis- 
sion rates. 35/ The Commission then held the /ntra-Member 
Rate Hearings, at which the NYSE announced its willingness 
to abandon fixed intra-member commission rates for clear- 
ance. 36/ 


During the same period the Committees of the Congress hav- 
ing jurisdiction over securities regulation had also turned 
their attention to the issue of fixed vs. competitive rates. 
Both the Subcommittee on Securities of the Senate Commit- 
tee on Banking, Housing and Urban Affairs and the Subcom- 
mittee on Commerce and Finance of the Committee on In- 
terstate and Foreign Commerce of the House of Representa- 
tives initiated in 1971 a comprehensive examination of the 
securities industry. These studies were primarily occasioned 
by the operational and financial crisis in the securities indus- 
try in 1969 and 1970 which had led the Congress to enact 





the Securities Investor Protection Act of 1970. 37/ That 
Act, in effect, provided government insurance for investors 
against loss resulting from the insolvency of broker-dealers 
and created a potential liability of the Treasury to cover 
such claims. The Committees felt that they should inde- 
pendently study the industry to examine the conditions 
which made such legislation necessary. Both Committees 
carefully studied the problems arising from fixed commis- 
sions. The recommendations of the Senate Subcommittee 
contained in its Report of February 4, 1972, with respect 
to commission rates were as follows: 


The related questions of stock exchange commission rates 
and exchange membership for institutions have been the sub- 
ject of intensive hearings before the SEC for 3-1/2 years. A 
review of the record of these proceedings and of the state- 
ments submitted to the Subcommittee itself on these ques- 
tions reveals clearly that the present distortions and fragmen- 
tation of our securities markets cannot be effectively dealt 
with so long as the NYSE and other stock exchanges are per- 
mitted to fix the commissions that their members must 
charge, at least on large transactions. The industry expects, 
and is entitled to, a clear statement of government policy as 
to when and how the present restrictions will be removed. 
This requires the setting of a date certain for elimination of 
fixed rates on institutional-size transactions, which have re- 
sulted in the most serious distortions. This could best be 
achieved by eliminating fixed rates on orders in excess of 
$100,000. In addition, to provide the possibility of lower 
rates to small investors, brokerage firms, after appropriate 
filings with the SEC, should be permitted to charge lower 
fees for “unbundled” services than are required by the cur- 
rent fixed rate schedules for the full range of brokerage 
services. 38/ 


The House Committee in its recommendations went some- 
what further, stating that: 


The Subcommittee finds that fixed minimum commission 
rates are not in the public interest. We have reviewed our 
own record, the relevant portions of the SEC’s record and 
that of the Senate study. On the basis of that review the Sub- 
committee finds that the fixed minimum commission rate 
system should be replaced by one where commission rates 
are determined by the forces of competition. We find fur- 
ther that competitively determined rates should apply to 
all transactions regardless of size, and that a competitive 
commission rate system should be phased in without ex- 
cessive delay. 


The SEC has indicated that it will seek reduction of the 

level from $300,000 to $200,000 by April of 1973 and 

then to $100,000 by April of 1974. The New York Stock 
Exchange has proposed a slightly different timetabie, and 
stated that it will review the level for competitively de- 
termined commission rates in October 1972. The Subcom: 
mittee has heard testimony that the difference in impact 

on the industry between a $500,000 breakpoint and a $300,- 
000 breakpoint is minimal, and a number of witnesses indi- 
cated that a further reduction in the breakpoint may be war- 
ranted prior to the date scheduled by the SEC. The Subcom- 
mittee agrees. A further reduction in the breakpoint by the 
Exchange when it conducts its review in October is war- 
ranted. The SEC could then adjust its timetable according- 

ly. So long as reasonable progress along this road is being 
made, the Subcommittee will defer legislative action. 
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The Subcommittee agrees with the testimony of a large 
number of witnesses that there is no reason to freeze compe- 
titive rates at the $100,000 level. The Subcommittee finds 
no logical justification for competition on institutional size 
transactions while perpetuating rate fixing on transactions 
of small investors. If steps are not taken to continue to re- 
duce the breakpoint below the $100,000 level until all fixed 
rates are abolished, the Subcommittee will introduce legisla- 
tion to do so. 


There has been much debate over the desirability of a fixed 
minimum commission rate system. But the ¢ongress, the 
Department of Justice, and the SEC have determined that 
the public interest will best be served by replacing fixed 
prices with a competitive rate system. The debate should 
now end. If the securities industry expends as much energy 
in adjusting to a competitive system as it has in debating its 
wisdom, the Subcommittee is convinced that the industry 
will not only survive, but it will flourish. 39/ 


Following the completion of these Studies, legislation to im- 
plement the recommendations of the respective Committees 
was introduced in the Senate and in the House. The Senate 
bill passed the Senate but the House bill, although favorably 
reported by the Committee on Interstate and Foreign Com- 
merce, was not acted upon in the 93d Congress. Similar legis- 
lation has been introduced in both Houses in the 94th Con- 
gress. 40/ 


2. Reasons for the Rule 


The basic reason for the Commission’s decision to adopt 
Rule 19b-3 was the conclusion that, under present circum- 
stances, the free play of competition can provide a level and 
structure of commission rates which will better serve the in- 
terests of the investing public, the securities markets, the se- 
curities industry, the national economy and the public inter- 
est than any system of price fixing which can reasonably be 
devised. Furthermore, the Commission concludes that there 
is no economic requirement for fixed rates of commission in 
the securities industry, as is evident from the practical exper- 
ience of the over-the-counter market, where no such struc- 
ture exists, as well as all of the data which has been accumu- 
lated concerning the nature and characteristics of the secur- 
ities commission business. 41/ Consequently, even if it were 
possible to devise a better scheme of fixed rates, the com- 
mitment of resources would not appear to be justified under 
present and foreseeable conditions in view of the strong 
probability that no such system would work as well as com- 
petition. The foregoing conclusions are consistent with the 
American tradition of reliance upon free competition to de- 
termine prices and allocate resources, as reflected by the 
public policy embodied in the antitrust laws. It should be 
emphasized, however, that the Commission’‘s conclusions 
are not based upon any simplistic notion that competition 
is a “good thing” in all lines of endeavor, including a regu- 
lated industry, and that, therefore, competitive rates should 
be substituted regardless of experience and circumstances. 
Rather, this conclusion is based upon the entire experience 
of the Commission and the securities industry with fixed 
rates, particularly during the last decade and more, and the 
intensive studies which have been made of that subject by so 
many competent persons. 


The existing commission rate structure has demonstrably 
worked badly during that period. It has led to distortions, 
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evasions, conflicts of interest, 42/ and inefficiencies, and has 
obstructed at every step the ability of the securities markets 
to adapt themselves to the demands of our time. It has im- 
peded the evolution of a central market system and has 
fragmented the markets, impairing their ability to concen- 
trate the flow of orders and to mobilize marketmaking re- 
sources necessary to provide depth and liquidity in a market 
increasingly affected by institutional participation. 


It has also, by its rigidity and delay, inhibited innovations in 
the rendering of brokerage services to the investing public 
and in the ability of the securities industry to adjust rapidly 
to the rapid fluctuations in the volume of trading and, there- 
fore, in the demand for brokerage services. Some of these 
difficulties seem to be inherent in a fixed rate system as 
applied to a dynamic and rapidly changing industry. 


When the Commission commenced its inquiry into the com- 
mission rate structures at the time of the Specia/ Study, 
fixed commission rates were assumed by everyone, including 
the Commission, to be a normal and necessary feature of the 
exchange markets. It became more and more clear in the 
light of later experience that-this was not the case. However, 
the virtues of the traditional system were staunchly defend- 
ed throughout the Commission’s hearings in 1968 and 1969 
and in the hearings before Congressional Committees in 1971 
and 1972. In contrast, at the 79b-3 Hearings, the existing 
system had few defenders. Those who opposed the proposed 
rule largely confined themselves to either asking for delay, 
or suggesting that the initiation of competitive commission 
rates should await a more prosperous period, or be deferred 
pending the taking of certain further steps toward a central 
market system, or the adoption of certain proposed safe- 
guards for the auction market process. 43/ A few witnesses 
suggested that some vaguely outlined better system of fixed 
commission rates should be developed. No one supported 
any extended continuation of the status quo at least with 
respect to public rates. 


The foregoing does not reflect any judgment by the Commis- 
sion that the fixed minimum commission rate always was 
bad or that it was, or now is, illegal, or that fixed commis- 
sions could never be appropriate in the future. Rather, it 
simply reflects a conclusion, based upon the Commission’s 
experience and the abundant data alluded to earlier that, 
under the conditions now existing, fixed minimum commis- 
sions should terminate at the times specified in the rule. It 
is not possible to predict future developments or future con- 
ditions, and it is conceivable that unforeseen developments 
could require the Commission to reinstitute some form of 
fixed rates, although the Commission does not anticipate or 
believe that this will become necessary. 


3. Comments on the Rule 


in addition to a number of comments urging prompt adop- 
tion of Proposed Rule 19b-3, 44/ a number of comments 
were received either opposing its adoption or suggesting 
changes in timing to allow for other developments or to 
await improved economic conditions, or urging that other 
action be taken by the Commission in conjunction with its 
adoption. The principa! arguments for permitting fixed min- 
imum commission rates to continue were the contentions 
that the brokerage industry is subject to “‘destructive com- 
petition,” that the fixed commission rate structure provides 
desirable subsidies which cause the securities markets to 
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operate more efficiently and fairly and that the existence 
of a fixed commission rate, by encouraging membership on 
exchanges, is desirable to promote self-regulation. 


The proposition that the brokerage industry, if subjected tc 
competitive commission rates, would be susceptible to de- 
structive competition was first elaborated in 1968; and it 
was again urged, in opposition to Rule 19b-3. The economic 
prerequisites for the type of destructive competition postu- 
lated are, however, the existence of fixed costs constituting 
a high percentage of total costs, and the availability of econ- 
omies of scale.applicable to a substantial percentage of an 
industry’s aggregate production. Under those circumstances, 
it is argued that price competition, during periods of low 
demand and excess capacity, may be expected to drive 
prices down to marginal costs, which would be below aver- 
age costs, resulting in losses for a large part of the industry. 
Eventually such conditions would result in a contraction of 
industry capacity to a level below that which is necessary to 
supply the public need and an undue degree of concentra- 
tion in the brokerage industry which would have adverse 
effects on the functioning of the securities markets. 


The possibility of destructive competition in the brokerage 
industry has been, since 1968, subject to careful analysis by 
a number of independent economists. 45/ These analyses 
demonstrate that the brokerage industry’s fixed costs are not 
high in relation to its total costs even though fixed costs 
have sharply increased since 1968 and that there are no 
economies of scale which should lead to undue concentra- 
tion with competitive commission rates. It has also been 
pointed out that, above a critical level necessary to provide 
modern electronic facilities by contract or otherwise, other 
forms of competition such as service competition could be 
expected eventually to have effects similar to those of price 
competition so that a fixed commission rate system, absent 
controls on the type and quantity of services, does not as- 
sure that there will not be increasing concentration in the 
brokerage industry. 46/ Experience with competitive com- 
mission rates on large transactions since April, 1971, and on 
small transactions since April, 1974, has tended to bear out 
the analysis that the brokerage industry is not subject to 
destructive competition as postulated. 


Coupled with the destructive competition argument has 
been an acknowledgement that any new fixed commissions 
would have to be based on costs with suggestions that the 
Commission develop the necessary analysis. To date the ex- 
changes have not devised a system for allocating costs be- 
tween stock exchange commission business and other busi- 
ness not involving fixed rates; furthermore, they have been 
reluctant to adopt schedules recommended on the basis of 
available cost date. 47/ A number of brokerage firms have 
repeatedly indicated that it is impractical to allocate expen- 
ss sO as to break down net income among such varied lines 
of business as securities commissions, underwriting and trad- 
ing profits since substantially the same sales personnel and 
branch office facilities are engaged in the generation of all 
sources of revenues at any time, and it is not practicable to 
allocate to each revenue source its share of such joint ex- - 
penses as personnel costs, occupancy and equipment costs, 
interest and communication costs. 


On the basis of its experience over the last six years with 
the problems of analyzing costs for a brokerage industry in 
many different lines of business, the Commission has con- 





cluded, as noted above, that commitment of resources would 
not be justified in view of the strong probability that no such 
system would work as well as competition. 48/ The broker- 
age industry has demonstrated for a number of years that it 
can deal. with price competition. Initially, such competition 
was confined to the use of the complex rebative practices 
which developed because the fixed commission rate structure 
was out of line with perceptions of cost. Since April, 1971, 
competitive commission rates for large transactions have 
been given formal recognition in the rate structure, and 

since April, 1974, competitive commission rates have been 

in effect for small transactions. 


The second argument for retaining fixed commission rates 
is that they provide a number of subsidies which are benefi- 
cial to the operation of the securities markets. 49/ Thus, it 
is said that large investors should pay commissions which 
are in excess of those justified by costs thereby enabling 
brokers to hold commission rates for small investors down 
to reasonable levels. The participation of small investors, 
which would be encouraged by lower commission rates 
would, it is asserted, enhance the orderliness and liquidity 
of the market for securities. 


Many brokerage firms, however, concentrate on servicing 
large institutions while others concentrate on a retail busi- 
ness for small investors. Firms that do both a retail business 
and an institutional business have tended to treat the two 
as separate operations; each operation is in effect selling a 
different product and selling it to customers with funda- 
mentally different needs. Brokerage firms are not obligated 
to do business at the request of the public and may decline, 
for example, to handle the accounts of small customers. 
Consequently, revenues derived from institutional business 
do not provide any rational, controllable subsidies to small 
investors. 


It has also been argued that minimum commission rates, 
since they provide a relatively dependable stream of revenue 
to regional brokers, practicularly small brokers, enable them 
to operate profitably. Their continued existence is said to 
be dependent on profits derived from fixed commission 
rates and to be important in order to maintain a nationwide 
distribution network for newly issued securities as well as 
to provide regional underwriting capabilities for local enter- 
prises. While it may be argued that commission rates should 
be kept artifically high to sustain regional brokers in times 
of few underwritings so that they may be available when 
needed to distribute new offerings, underwriting is recog- 
nized as profitable business for a brokerage firm, there have 
always been adequate resources to devote, in light of the 
demand, to underwriting activities and many regional brok- 
ers appear confident of their ability to operate without min- 
imum commission rates. Nevertheless, it is possible that 
some firms are not large enough to operate efficiently. To 
that extent there may be a continuation in the current 
pattern of consolidation of firms after the introduction of 
competitive commissions. 


It has also been argued that minimum floor brokerage com- 
missions are desirable because they maintain excess capacity 
on exchange floors during slack periods in order to meet 
peak demands. There are not, however, concomitant obli- 
gations on exchanges or their members to maintain any par- 
ticular level of floor brokerage capacity. Consequently, 
capacity is not maintained except to the extent that indi- 
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vidual exchange members believe it desirable in order to 
meet expected demand. 


With respect to market making by specialists, it is argued 
that floor brokerage income realized from high volume se- 
curities enables the specialist to make a better market in low 
volume securities. But it has never been possible, in the view 
of exchanges and specialists, to measure the quality of mar- 
kets with any degree of precision so as to determine that 
any incentive provided by minimum floor brokerage com- 
missions is being used to provide better markets. It has 
consistently been acknowledged that the type of market 
maintained for a security is dependent upon its individual 
trading characteristics which may vary from time to time 

so that there is not any way to monitor the use by specia- 
lists of any incentive provided. Furthermore, the system 

of allocating and reallocating stocks to specialists has not 
been designed for the purpose of distributing floor broker- 
age among different specialists on any basis likely to make 
efficient use of the incentive. Secondly, securities listed on 
exchanges are required to meet listing criteria designed to 
provide reasonable likelihood of sufficient trading volume so 
that the exchange system will operate effectively. 


The third argument for maintaining fixed commission rates 
is that they provide an incentive for membership on ex- 
changes and that the exchange revenue derived from the 
orders executed on exchanges supports desirable self-regu- 
lation of the brokerage industry. The advent of competi- 
tive rates, it is argued, may lead to an exodus from ex- 
changes of members which could effectively negotiate ac- 
cess to the exchange when necessary and would otherwise 
make separate markets off the exchanges. 


Market making requires the commitment of capital so that, 
to the extent exchanges operate as efficient market places, 
brokers will be less likely to make the necessary investment 
to engage in their own market-making activities. With re- 
spect to the possible loss of membership in the case of 
brokers which prefer to negotiate access to exchange facili- 
ties, exchanges have authority to provide appropriate regula- 
tion for such transactions. Furthermore, exchanges may im- 
pose revenue charges to support their activities which, if 

not borne directly by brokers which negotiate access, will 
nevertheless be passed on indirectly to them through 
charges made by members. 1f transactions in listed securities 
take place off exchanges to a greater extent than is now the 
case, the associated self-regulatory costs will be shifted to a 
national securities association. Finally, developments of this 
kind are among the matters which may be monitored and 
dealt with if they arise, as discussed below. 50/ 


Representatives of several exchanges, as well as several 

other witnesses at the 79b-3 Hearings, 51/ suggested that 
current economic conditions should lead to a postpone- 
ment of the introduction of competitive commission rates. 
It i$ argued “hai the transition should be timed to a period 
of general prosperity so as to allow the securities industry 

a margin for error in making the necessary adjustments for 
competitive commission rates. There is not, however, any 
assurance of successfully predicting the general level of the 
economy, or of stock volume and stock prices. Furthermore, 
if a decision were to be made on the basis of predictions, 
after the decision became effective there could be a change 
in the trend of the economy, or of stock market volume and 
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stock prices independent of the general state of the econ- 
omy. 


Similarly, there have been recent periods of high stock mar- wil 
ket volume and stock prices when it would have been un- 

wise to introduce competitive commission rates; during the 
paperwork crunch in 1969 and 1970 there might have been 
substantial risks to investor protection, notwithstanding re- 
latively high volume and prices for most of that period. 
Developments since 1970, such as implementation of the 
Securities Investor Protection Act, 52/ revision of financial 
responsibility rules, 53/ implementation of new rules with 
respect to custody of customer funds and securities 54/ 
and improved surveillance procedures 55/have substantially 
reduced those risks. 


On the other hand, some commentators suggested that there 
would be a better opportunity.to observe adverse conse- 
quences, if any, and take action to correct them during a 
period of relative lack of activity in the industry. Finally it 
was suggested by others that there would be transitional 
problems of roughly the same magnitude whenever the tran- 
sition took place and, therefore, no effort should be made 
to tie the transition to particular economic circumstances. 


The most important consideration is that the brokerage in- 
dustry should be given, as it has been, a substantial period 
of time to plan for the transition rather than attempt to 
time the change precisely with respect to particular econom- 
ic circumstances. That was the principle which motivated 
the Commission to announce, in September, 1973, its policy 
conclusion that the fixing of commission rates should be 
terminated after April 30, 1975. 


It was also urged that a number of other steps be imple- 
mented concurrently with or prior to the introduction of 
competitive commission rates. Suggestions included: (a) 
adoption of a best execution rule; 57/ (b) development of a 
composite quotation system and improved nationwide clear- 
ance and depository system; 58/ (c) possible safeguards to 
maintain viability of regional exchanges and third markets; 
59/ (d) preservation of the auction market by providing 
“equal regulation” for aspects of the securities business; 60/ | 
(e) alteration of other rules of exchanges which have anti- 
competitive aspects; 61/ (f) prior action to lower costs on 
small transactions; 62/ (g) prohibition of affiliated busi- 
ness; 63/ (h) adoption of rules to resolve possible questions 
as to the scope of the term “investment adviser” under the 
Investment Advisers Act of 1940 and of the term “mem- 
ber” under the Act; 64/ (i) action to clarify the “fiduciary” 
question; 65/ and (j) institution of a monitoring system to 
assess the impact of competitive commission rates. 66/ 


Some of the suggestions are intended to have the effect of 
preserving the competitive position of exchanges; others 
are designed to remove competitive disadvantages which 
are believed to impede the ability of existing participants 
in the securities markets to compete effectively without 
fixed minimum commissions. Still other suggestions link 
anticipated developments in the efficient operation of the 
securities markets to the issue of competitive commission 
rates or anticipate problems with respect to the fair and 
orderly operation of securities markets. 









With respect to adoption of a best execution rule, the Com- 
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mission does not believe it necessary, solely because of the 
introduction of competitive commission rates, to formulate 
special principles to supplement existing standards as to the 
duty of loyalty and care owed by an agent to his principal 
under general principles of agency law, as currently supple- 
mented by the provisions of the Act and the rules adopted 
thereunder. If, however, it should appear appropriate, after 
the introduction of competitive commissions and on the 
basis of experience with the evolution of the markets, to 
provide more particular rules, the Commission will consider 
doing so. 


More efficient and wider dissemination of quotations as well 
as full implementation of the consolidated tape now in a 
trial phase, continue, in the Commission’s judgment, to be 
appropriate in the context of the development of a central 
market system. In the view of the Commission the essence 
of the central market system is an interconnected system of 
communication. But the development of such a system or 
further improvements in the nationwide clearance and depo- 
sitory systems are not preconditions to the introduction of 
competitive commission rates; rather, competitive commis- 
sion may, as suggested by some, 67/ speed progress in their 
development. 


While regional exchanges have been innovative and resource- 
ful in developing new techniques and services for their mem- 
bers, some of them have also been vehicles for the evasion 

of minimum commissions. At least one regional exchange has 
indicated its confidence that it will be a viable marketplace 
without minimum commissions, 68/ and the Commission 
does not believe it appropriate to afford special safeguards 

to regional exchanges solely to protect them against the 
effects of competitive commissions rather than for reasons 
relating to a desivable market structure. 


Similarly, to the extent that the third market has in effect ex- 
isted because of the exchange umbrella of the minimum com- 
mission rate structure, the Commission does not therefore 
conclude that special protections are appropriate for the 

third market to further the objectives of the Act. 


Suggestions for “‘equal regulation” for all aspects of the se- 
curities business came specifically from the NYSE. The 
NYSE would, among other things, require all trading in list- 
ed securities to be exposed to the auction market provided 
by any exchange 69/ and would limit contact between deal- 
ers in listed securities and their customers as is currently 
done for specialists by NYSE and American Stock Exchange 
rules. The NYSE and American Stock Exchange rules restrict- 
ing specialists from certain classes of customers have their 
regulatory foundation on the specialist’s control of the limit 
order book from which he derives substantial income acting 
as an agent for other brokers. Similar circumstances do not 
exist for third market dealers. Nevertheless, without such 
provisions it is suggested that the third market will expand 
to the detriment of the exchanges and the auction market 
they provide. 


Other commentators have suggested that it is more reason- 
able to argue that minimum commission rates have had more 
to do with fostering the development of the third market 

than to argue that competitive rates will make the third mar- 
ket more important. 70/ Since the effect of proposals to re- 
strict third market dealers would be to put the third market 





out of business and consequently give exchanges a monopoly 
on trading in listed securities, such action would not appear 
to be appropriate without persuasive evidence based on exper- 
ience with competitive commission rates that the objectives 
of the Act would thereby be promoted. 


Alteration of other rules of exchanges which have anticom- 
petitive effects was also suggested by commentators particu- 
larly concerned that regional exchanges might not survive in 
an environment of competitive commission rates. One com- 
mentator suggested requiring the NYSE to allow anyone to 
become a specialist in order to develop a system of competi- 
tive specialists on the NYSE. That suggestion is based on 
assumptions about future developments in the markets for 
listed securities as a consequence of introducing competitive 
commission rates; those developments may not come to pass 
and the Commission does not believe it necessary to take 
specific action in advance of any experience with actual de- 
velopments. 


With respect to small transactions, it may not be possible to 
reduce costs without changes in the manner in which securi- 
ties transactions are effected; certain kinds of costs do not 
vary with the amount involved in a transaction and must be 
incurred. To the extent, however, that better cost controls 
and improved procedures for processing transactions, includ- 
ing the elimination or immobilization of stock certificates, 
can be developed, their development will be speeded by the 
introduction of competitive commission rates and impeded 
by retention of a minimum commission rate system in 
which rates are automatically increased to pay for increasing 
costs. 


It was also urged that, prior to implementation of a system 
of competitive commission rates, any handling of affiliated 
business by exchange members should be prohibited out- 
right in place of the current provisions of Rule 19b-2 71/ 
which require that 80 percent of an exchange member's 
business not be affiliated business. In adopting Rule 19b-2 
the Commission recognized that it should gain some admin- 
istrative experience in its operation and impact so that it 
might reassess its position should harmful,unforeseen con- 
sequences arise. The current formulation provides flexibility 
to respond to any fundamental changes attributable to oper- 
ation under competitive commission rates, which will greatly 
reduce the significance of the so-called “institutional mem- 
bership” problem. 


The fiduciary question referred to above, arises out of the 
expectation by many observers that institutional protfolio 
managers, who purchase a very large part of all brokerage 
services, may believe themselves compelled, after the intro- 
duction of competitive commission rates, to seek the lowest 
available commission rate. It is believed that institutions 
would so act out of fear of lawsuits alleging breach of fidu- 
ciary duty if they used their beneficiaries’ funds to pay more 
than the lowest available commission rate. Paying the lowest 
available commission rate would, it is argued, protect the 
institutional portfolio manager from liability. Fiduciaries, 
however, purchase other services for their beneficiaries with- 
out believing themselves compelled to seek the lowest pos- 
sible cost; rather they appropriately ““consider the full range 
afid quality” of the services which accrue to their benefi- 
ciaries and “need not solicit competitive bids.” 72/ 
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In this connection, it has been suggested that fiduciaries 
might feel compelled to pay commissions which were so law 
as to make it impossible for brokers to supply research which 
is urgently needed by these fiduciaries and their beneficiaries. 
The Commission does not believe that this will occur to any 
material extent since fiduciaries are entitled to exercise their 
judgment as to what is in the interest of their beneficiaries 
and, in any event, the cost of research does not appear to be 
so large a part of the expense incurred by brokerage firms as 
to make it impossible for them to supply it in reasonable 
quantity if their customers desire it. 73/ While there may be 
some period of adjustment for fiduciaries after the introduc- 
tion of competitive commission rates for all transactions, ex- 
perience has to some extent already built up in arriving at 
commissions on the portion of orders over $300,000, which 
have most frequently involved fiduciaries. That experience 
should eventually be capable of general application. 


Questions relating to the definition of investment adviser 
under the Investment Advisers Act of 1940 may require 
analysis based on experience with competitive commission 
rates. The questions raised relating to the scope of the de- 
finition of member under the Act are not basically new, 
but were not considered to require specific action in con- 
nection with the introduction of access provisions for non- 
member brokers. The Commission, as indicated below, is, 
however, prepared to consider further specific proposals 
with respect to those questions as well as the fiduciary ques- 
tion and other suggestions made at the 79b-3 Hearings. 


The Commission was also requested to undertake a monitor- 
ing system to assess the impact of competitive commissions. 
The Commission proposes to take steps to provide appropri- 
ate increased monitoring of the activities of brokers, and 
their financial condition and operations as well as possible 
shifts in patterns of trading for some period subsequent to 
May 1, 1975, in order to assure that the objectives of the 
Act, including the protection of investors and the mainten- 
ance of fair and orderly markets, are upheld during any 
transitional phase. Such monitoring may include collection 
of additional financial data as well as programs of staff inter- 
views to evaluate changing conditions. In that connection 
the Commission will welcome specific suggestions for the 
types of activities on which monitoring efforts should be 
focused. In addition, the Commission will consider whether 
or not any rulemaking or other action would be appropriate 
to clarify the application of the definition of member in 
order to assist exchanges in performing their selfregulatory 
role and will consider questions as to incentives to exchange 
membership and problems for fiduciaries anticipated by 
some commentators. As to the fiduciary question the Com- 
mission will, of course, also submit comments on provisions 
in pending legislation. 74/ Any such action, if appropriate, 
could be taken prior to May 1, 1975, in order to facilitate 
the transition. 


Stated differently, certain persons suggested that the intro- 
duction of competitive rates would have undesirable and 
unintended consequences, in part because of the changes 
which it would create in the economic incentives and choices 
of member firms. The Commission believes that these con- 
cerns appear exaggerated. In any event, however, the possi- 
bility of such undesirable consequences does not provide an 
adequate basis for deferring competitive rates, since there 
are other ways in which these problems can be dealt with. 
The monitoring efforts which the Commission intends to 
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undertake will enable it to be alert to developments and to 
position itself to take prompt corrective action if undesirable 
consequences develop before, or after, May 1, 1975. Thus, 
for example, if it should appear that member firms are pro- 
posing to leave the exchanges in order to execute customers’ 
transactions by making markets off the exchange, various 
steps could be taken to restrict this practice to the extent 
necessary or appropriate in the public interest or for the 
protection of investors. 







In that connection, the Commission intends shortly to an- 
nounce procedures by which any interested person may offer 
suggestions concerning appropriate methods to deal with any 
problems that might emerge. It should be noted, however, 
that proposals which appear on their face to be anticompe- 
titive can hardly be acted upon in the absence of experience 
under competitive rates which demonstrates that they are, 
nevertheless, necessary or appropriate. 


4. Conclusion 


After a long and careful consideration of the policy ques- 
tions raised by the existence of the fixed commission rate 
structures on national securities exchanges, the Commission 
has concluded that the adoption of Securities Exchange Act 
Rule 19b-3, precluding exchanges from fixing the rates of 
commission their members must charge, is necessary or 
appropriate for the protection of investors, to assure fair 
dealing in securities traded in upon such exchanges and to 
insure the fair administration of such exchanges, and, ac- 


cordingly, hereby adopts Rule 19b-3. 


5. The Test of the Rule 
The text of Rule 19b-3, as adopted, is as follows: 


Rule 19b-3. Prohibiting Fixing of Rates of Commission by 
Exchanges 


(a) No national securities exchange (“exchange”) shall adopt 
or retain any rule of the exchange that requires, or shall 
otherwise, directly or indirectly, require its members, or any 
person associated with its members, to charge any person 
any fixed rate of commission for transactions effected on, 
or effected by the use of the facilities of, such exchange. 


(b) Each exchange shall provide in its rules of the exchange 
that nothing therein or in its practices shall be construed to 
require or authorize its members, or any person associated 
with its members, to agree or arrange, directly or indirectly, 
for the charging of fixed rates of commission for transac- 
tions effected on, or effected by the use of the facilities of, 
such exchange. 





(c) No member of any exchange, or person associated with 
any member, shall be required to comply with, or may 
rely on, the provisions of any rule of the exchange covered 
by paragraph (a) of this rule. 





(d) As used in this rule, the term “rule of the exchange” 
refers to any provision of the constitution, articles of in- 
corporation, bylaws or rules or instruments corresponding 
thereto, whatever the name, of the exchange, and the term 
“floor brokerage commissions” refers to commissions appli- 
cable to the execution of transactions for mernbers or 
associate members of an exchange but does not include com- 
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missions for clearance services or commissions for a combina- 
tion of floor brokerage and clearance services. 


(e) The provisions of this rule shall become effective on 
May 1, 1975, except as to any rule of the exchange relating 
to floor brokerage commissions as to which the provisions 
of this rule shall become effective on May 1, 1976. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ 15 U.S.C. 78a et seg. (hereinafter cited as the Act). 
2/ 15 U.S.C. 78b, 78f, 78), 78k, 78s and 78w. 


3/ In its statement of May 29, 1974, at the /ntra-Member 
Rate Hearings, the New York Stock Exchange concluded 
that fixed rates for clearance could be determined on a 
competitive basis at the same time as public rates were so 
determined. Statement of James J. Needham, /n the Matter 
of Intra-Member Commission Rate Schedules of Registered 
National Securities Exchanges, Securities and Exchange 
Commission File No. 4-171 (1974), Transcript at 4-5. 


4/ Securities Exchange Act Release No. 11073 (Oct. 24, 
1974), 39 Fed. Reg. 38396 (Oct. 31, 1974). 


5/ Nothing in Rule 19b-3, however, requires exchanges to 
wait until May 1, 1976, to eliminate fixed floor brokerage 
rates, or for that matter, to wait until May 1, 1975, to 
eliminate fixed public rates. 


6/ In the Matter of Proposal to Adopt Rules 19b-3 and 
10b-22 Concerning the Fixing of Commission Rates by 
National Securities Exchanges, Securities and Exchange Com- 
mission File No. 4-176 (1974). 


7/ Section 4(c) of the Administrative Procedure Act (5 
U.S.C. 553(c)) provides that rules which are adopted shall 
incorporate “‘a concise general statement of their basis and 
purpose.” It is our practice to include such a statement in 
the release announcing the adoption of a rule. This provision 
may be contrasted with Section 8(c) of that Act (5 U.S.C. 
557(c)), which requires, in the case of adjudication, that the 
decision include a statement of “findings and conclusions, 
and the reasons or basis therefor, on all the material issues 
of fact, law, or discretion presented on the record.” 


8/ Securities Exchange Act Release No. 11073 of October 
24, 1974, in which the Commission released the proposed 
rule for public comment, contained a list of some of the 
more important source materials relating to this subject, 
which mere list covered two and one-half printed pages. 
Reference thereto is hereby made. 


9/ Report of House Committee on Interstate and Foreign 
Commerce on H.R. 9323, H.R. Rep. No. 1383, 73d Cong., 
2d Sess. 15 (1934). 


10/ Securities and Exchange Commission, Report of Spec- 
ial Study of Securities Markets, H.R. Doc. No. 95, 88th 
Cong., 1st Sess. (1963). 






11/ 2 Special Study 295. 
12/ Eames, The New York Stock Exchange 14 (1894). 


13/ Securities and Exchange Commission, /nstitutional In- 
vestor Study Report, H.R. Doc. No. 92-64, 92d Cong., 1st 
Sess. (1971). 


14/ 2 Special Study 6. 

15/ Institutional Investor Study, Supp. Vol. 1 at 147. 
16/ NYSE 1974 Fact Book 55. 

17/ 2 Special Study 328-329 (footnote omitted). 


18/ In the Matter of the Commission Rate Structure of 
Registered National Securities Exchanges, Securities and 
Exchange Commission File No. 4-144 (1968-1971). 


19/ It is rather surprising that, although the exchanges have 
been engaged in a combination to fix commission prices 
both before and ever since the Sherman Act was passed in 
1890, the first direct antitrust challenge to stock exchange 
rate fixing in the federal courts did not come until the Kap- 
lan case in 1966. Kaplan v.Lehman Bros., 371 F.2d 409 
(7th Cir.), cert. denied, 389 U.S. 954 (1967). Perhaps this 
was, at first, attributable to the early idea that the com- 
merce clause of the Constitution and the Sherman Act ap- 
plied only to transactions in “commodities.” See Hopkins v. 
United States, 171 U.S. 578, 597-98 (1898); United States 
v. South-Eastern Underwriters Ass‘n, 322 U.S. 533 (1944); 
Atlantic Cleaners & Dyers v. United States, 286 U.S. 427 
(1932). Since 1934, federal regulation under the Act has 
affected the application of the antitrust laws to stock ex- 
change actions. See Silver v.New York Stock Exchange, 
373 U.S. 341 (1963). The status of stock exchange rules 
fixing commission under the antitrust laws in view of the 
provisions of the Act is expected to be clarified by the Su- 
preme Court in the near future unless mooted by enactment 
of legislation now pending in the 94th Congress. See Gordon 
v. New York Stock Exchange, 498 F. 2d 1303 (2d Cir.), 
cert. granted, 95 Sup. Ct. 491 (1974). 


20/ Rate Structure Hearings. Memorandum of the Depart- 
ment of Justice on the Fixed Minimum Commission Rate 
Structure, Jan. 17, 1969, at 194-195. 


21/ Hereinafter cited as the February NERA Report. 


22/ NYSE Special Membership Bulletin, Feb. 12, 1970; 
NYSE Special Membership Bulletin, Feb. 19, 1970. 


23/ The NYSE submitted in support of its proposal a re- 
vised study entitled “Stock Brokerage Commissions, the De- 
velopment and Application of Standards of Reasonableness 
for Public Rates, a Report by National Economic Research 
Associates, Inc. to the Cost and Revenue Committee of the 
New York Stock Exchange” (July 1970) (hereinafter cited 
as the July NERA Report). The February NERA Report 
had proposed a 116.3 percent increase in the commission 
on an order involving 100 shares of stock selling at $10 per 
share; the NYSE proposal called for a 50 percent commis- 
sion rate increase. For an order of 1,000 shares of a stock 
selling at $50 per share, the February NERA Report had 
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proposed a 36.3 percent commission rate reduction; the 
NYSE proposal called for a 10 percent commission in- 
crease. For further comparisons, see Table XI-4 of the Feb- 
ruary NERA Report and Table XII-3 of the July NERA 
Report. 


24/ Securities Exchange Act Release No. 9007 (Oct. 22, 
1970). In the course of the 79b-3 Hearings, reference was 
made to that release as making the continuation of mini- 
mum commissions dependent on the adoption of a uniform 
system of accounts. While indicating that implementation 
of a uniform system of accounts, as well as uniform and 
adequate methods of cost allocation, was necessary to the 
continuance of a system of fixed rates for exchange trans- 
actions,” that release also stated that fixed charges for por- 
tions of orders in excess of $100,000 were neither neces- 
sary nor appropriate. The inadequacies of the data sub- 
mitted in support of the NYSE proposal were subsequently 
pointed out to the NYSE. See letter dated April 23, 1971, 
from Irving M. Pollack, Director, Division of Trading and 
Markets, to William C. Freund, NYSE Vice President and 
Economist. As indicated supra, p. 11, exchanges have not 
established a basis for allocating costs between stock ex- 
change commissions and other business done by member 
firms. Furthermore, by the end of 1970 it appeared that the 
banning in 1968 of customer directed give-ups and the sim- 
ultaneous introduction of the volume discount had not 
solved the regulatory problems of fixed commission rate 
schedules. See Address by Robert W. Haack before the Econ- 
omic Club of New York, Nov. 17, 1970, quoted in The 
New York Times, Nov. 18, 1970, at 76, col. 8. See a/so 4 
Institutional Investor Study Report 2206. 


25/ Institutional Investor Study, Summary Vol. at xxii. 
See infra n. 13. 


26/ Securities Exchange Act Release No. 9351 (Sept. 24, 
1971). 


27/ See n. 24 supra. 


28/ The Commission also indicated that it was continuing 
to study the economic and regulatory impact on the invest- 
ing public, the securities markets and the securities industry 
of competitive commission rates on portions of orders in ex- 
cess of $500,000. See Securities Exchange Act Release No. 
9148 (Apr. 14, 1971). 


29/ In the Matter of the Structure, Operation and Regula- 
tion of the Securities Markets, Securities and Exchange Com- 
mission File No. 4-147 (1972). 


30/ Securities and Exchange Commission, Statement on the 
Future Structure of the Securities Markets, 37 Fed. Reg. 
5286 (Mar. 14, 1972). 


31/ Thé Market Structure Statement expressed the unani- 
mous view of the Commission as it was then constituted 
(Chairman Casey and Commissioners Owens, Needham, 
Herlong and Loomis), although Commissioner Owens took 
a different view with respect to restrictions on transactions 
by institutionally affiliated brokerage firms for their institu- 
tional affiliates. 


32/ Market Structure Statement 16. The emphasis of the 
Market Structure Statement was on fostering free and open 
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competition, not only with respect to commission rates but 
also competing market makers. 






33/ On September 3, 1974, the NYSE proposed to increase | 
rates again. As subsequently modified, the NYSE’s proposal 
called for an increase of 8 percent on minimum rates of com- 
mission on transactions involving from $5,000 to $300,000. 
After receiving information with respect to the NYSE’s pro- 
posal and holding a public hearing, the Commission deter- 
mined not to invoke its jurisdiction to object to the NYSE’s 
proposal. See Securities Exchange Act Release No. 11089 
(Nov. 6, 1974), 39 Fed. Reg. 43250 (Dec. 11, 1974). 






34/ Securities Exchange Act Release No. 10383 (Sept. 11, 
1973), 38 Fed. Reg. 27243 (Oct. 1, 1973). The NYSE Board 
of Directors had already adopted on the preceding March 1 
a resolution calling for a combined program of legislation 
and regulation concurrently eliminating fixed commission 
rates on all orders and establishing the requirement that all 
trades of listed securities be made on national securities ex- 
changes operating under similar rules and regulations. 


35/ Securities Exchange Act Release No. 10669 (Mar. 6, 
1974). 


36/ In Securities Exchange Act Release No. 11019 (Sept. 18, 
1974), 39 Fed. Reg. 35214 (Sept. 30, 1974), the Commis- 
sion indicated that it had not been persuaded, on the basis 
of the data and views obtained at the public hearings on 
intra-member rates and otherwise, that its policy conclusions 

of September 11, 1973, should not also be applicable to in- | 
tra-member rates. 


37/ 15 U.S.C. 78aaa et seg. The Securities Investor Protec- 
tion Corporation established by that Act is required to pro- 
vide for the satisfaction of claims against a bankrupt broker, 
not exceeding $50,000 for each customer (subject to a limi- 
tation of $20,000 for claims for cash). 





38/ Securities Industry Study, Report of the Subcomittee 
on Commerce and Finance of the Senate Committee on 
Banking, Housing and Urban Affairs (For the Period Ended 
Feb. 4, 1972), 92d Cong., 2d Sess. (1972). 


39/ Securities industry Study, Report of the Subcommittee 
on Commerce and Finance of the House Committee on In- 
terstate and Foreign Commerce, H.R. Doc. No. 92-1519, 
92d Cong., 2d Sess. (1972). 


40/ H.R. 10 and S. 249, 94th Cong. 1st Sess. (1975). 


41/ The securities commission business, of course, is not a 
natural monopoly or utility which requires fixed rates be- | 
cause price competition is impossible. It is, however, con- 
tended that the securities commission business is of so vul- 
nerable a nature that it cannot survive price competition or, 
stated otherwise, that it is subject to ‘“destructive competi- 
tion.”” Certain reasons for rejecting that conclusion are dis- 
cussed under the next heading in this release. 





42/ The fixed rate structure tends to create conflicts of 
interest on the part of institutional investors who are usually | 
engaged in managing investments on behalf of others, rather 
than investing their own money. In these cases, the institu- 
tional manager allocates the commission business among 
brokers but the beneficiaries, in effect, pay the commissions. 


































Since brokers provide a great variety of services which are 
compensated by commissions, institutional managers are 
constantly tempted to direct the brokerage business of their 
beneficiaries to brokers who will provide services for the 
benefit of the manager. The problem is aggravated by the 
fact that under prevailing accounting practices and tax law, 
commissions are treated as part of the purchase price of 
securities bought, or as a deduction from the proceeds of 
securities sold, rather than being accounted for as expenses 
incurred in the management of the portfolio. Under these 
circumstances, investment managers may be inclined to 
seek services in exchange for brokerage since the cost of 
such services may be buried in the carrying value of the 
portfolio securities rather than charged to the beneficiaries 
as an expense of administration. The tendency of this situa- 
tion to corrupt fiduciary relationships is not the least of the 
evils resulting from the present commission rate system. 
Even where no misconduct is present, the situation leads to 
inefficiency in the management of assets. The foregoing 
does not mean that fiduciaries may not utilize commissions 
on transactions for beneficiaries to obtain for their benefi- 
ciaries research and other valuable services. Certain aspects 
of this matter are discussed below in connection with the 
so-called “fiduciary question” raised by certain persons in 
connection with the proposed rule. 


43/ See infra “‘Comments on the Rule.” 


44/ See, e.g., statements at 19b-3 Hearings by Representa- 
tive William S. Stuckey, Jr., United States House of Repre- 
sentatives; James H. Lorie, Professor of Business Adminis- 
tration, University of Chicago; Seymour Smidt, Professor 

of Managerial Economics in the Graduate Schoo! of Busi- 
ness and Public Administration, Cornell University; Mar- 
shall E. Blume, Professor of Finance, University of Pennsyl- 
vania; Donald Farrar, Professor of Finance, University of 
California, Los Angeles; Walter Werner, Professor of Law, 
Columbia University; Richard West, Dean, University of 
Oregon; David L. Ratner, Professor of Law, Cornell Univer- 
sity; Robert Loeffler, Trustee, Equity Funding Corporation 
of America; James B. Halpern, of Arent, Fox, Kintner, 
Plotkin and Kahn; Philip G. Conner, Executive Vice Presi- 
dent of Conner, Redwine, Inc.; Mark M. Batatian, President, 
Prudential-American Securities, Inc.; Charles T. Bauer, Chair- 
man, Committee of Investment Officers, American Insur- 
ance Association. Comments of the United States Depart- 
ment of Justice, Dec. 10, 1974. 


In addition, a number of letters supporting prompt adoption 
of the rule were received subsequent to the 79b-3 Hearings. 
See, e.g., letters from Senator Harrison A. Williams, Jr., Chair- 
man of the Senate Subcommittee on Securities (Dec. 16, 
1974); Senator Phillip A. Hart, Chairman of the Senate Sub- 
committee on Anti-trust and Monopoly (Dec. 17, 1974); 
Representative John E. Moss, Chairman of the House Sub- 
committee on Commerce and Finance (Dec. 16, 1974); 
Representative Peter W. Rodino, Jr., Chairman of the House 
Subcommittee on Monopolies and Commercial Law (Dec. 
18, 1974); and William R. Salomon, Salomon Brothers. 


45/ See, e.g.,Baxter, NYSE Fixed Commission Rates: A 
Private Cartel Goes Public, 22 Stanford L. Rev. 675 (1970); 
Friend and Blume, Competitive Commission on the New 
York Stock Exchange, 28 The Journal of Finance 795 
(1973); Mann, “A critique of the New York Stock Ex- 
change’s Report on the Economic Effects of Negotiated 


Commission Rates on the Brokerage Industry, the Market 

for Corporate Securities, and the Investing Public” Rate 

Structure Hearings (1969); West and Tinic, Minimum Com- 

mission Rates on New York Stock Exchange Transactions, 

: Bell — of Economic and Management Science 577 
1971). 


46/ See Friend and Blume, supra n. 43. 
47/ See supra no. 22 and accompanying text. 
48/ See supra “Reasons for the Rule.” 


49/ See, e.g., Statements at Intra-Member Rate Hearings by 
representatives of the NYSE, the American Stock Exchange, 
and the Securities Industry Association; and Statements at 
19b-3 Hearings by Robert H. B. Baldwin, President, Morgan 
Stanley & Co., Incorporated; and by representatives of the 
Association for the Preservation of the Auction Market, Inc., 
the NYSE, the American Stock Exchange, and the Securi- 
ties Industry Association. 


50/ Furthermore, with the advent of the consolidated tape, 
any broker choosing to make its own markets in listed se- 
curities would have to ensure appropriate reporting. See 
Silver v. New York Stock Exchange, 373 U.S. 341, 356 
(1963), with respect to regualtion by exchanges of non-mem- 
bers. 


51/ See, e.g.,statements at 19b-3 Hearings by Sanford |. 
Weil, Chief Executive Officer, Shearson Hayden Stone, Inc.; 
James M. Roche, Public Director of the NYSE; and represen- 
tatives of the American Stock Exchange, Midwest Stock Ex- 
change and the Securities Industry Association. 


52/ 15 U.S.C. 78aaa et seg. The Securities Investor Protec- 
tion Corporation, established by the Securities Investor 
Protection Act, had by the end of 1973, placed 94 firms in 
liquidation. Securities Investor Protection Corporation, 
Third Annual Report 1973, at 1 (1974). 


53/ Compare NYSE Rule 325 as in effect until 1970 with 
such rule as in effect subsequently. 


54/ Rule 15c3-3 under the Securities Exchange Act of 1934, 
17 C.F.R. 240.15c3-3. 


55/ See Securities Investor Protection Corporation, Third 
Annual Report 1973, at 16-17 (1974). 


56/ See, e.g., statements at 19b-3 Hearings by Seymour 
Smidt, Professor of Managerial Economics in the Graduate 
School of Business and Public Administration, Cornell Univer- 
sity, and Roger E. Birk, President, Merrill Lynch, Pierce, 
Fenner & Smith, Incorporated. 


57/ See, e.g., statements at 19b-3 Hearings by Seymour 
Smidt, Professor of Managerial Economics in the Graduate 
School of Business and Public Administration, Cornell 
University; Donald Farrar, Professor of Finance, University 
of California, Los Angeles; and representatives of the Boston 
Stock Exchange. 


58/ See, e.g., statements at 19b-3 Hearings by Daniel J. 
Murphy, Senior Vice President, Shields Model Roland, In- 
corporated; and representatives of the Boston Stock Ex- 
change, Midwest Stock Exchange and PBW Stock Exchinge, 
Inc. 
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59/ See, e.g., statements at 19b-3 Hearings by Donald Far- 
rar, Professor of Finance, University of California, Los An- 
geles; Mark Batatian, President, Prudential-American Securi- 
ties, Inc.; and representatives of the PBW Stock Exchange, 
Inc., and the Investment Counsel Association of America. 


60/ See, e.g., statements at 19b-3 Hearings by Robert H. B. 
Baldwin, President, Morgan Stanley & Co., Incorporated; 
and representatives of the Midwest Stock Exchange and 

the NYSE. 


61/ See statement at 19b-3 Hearings by Seymour Smidt, 
Professor of Managerial Economics in the Graduate School 
of Business and Public Administration, Cornell University. 


President, Drexel Burnham & Co., Inc. and Thomas E. 
O'Hara, Chairman of the Board of Trustees of the National 
Association of Investment Clubs. 


63/ See, e.g., statements at 19b-3 Hearings by Robert H. B. 
Baldwin, President, Morgan Stanley & Co., Incorporated; 
and by representatives of the Midwest Stock Exchange. 


64/ See, e.g., statements at 19b-3 Hearings by Roger E. 
Birk, President, Merrill Lynch, Pierce, Fenner & Smith, 
Incorporated, and representatives of the Midwest Stock 
Exchange. 


65/ See, e.g., statements at 79b-3 Hearings by Robert H. B. 
Baldwin, President, Morgan Stanley & Co., Incorporated; 
Haig Casparian, Vice President and General Counsel, 
William D. Witter, Inc.; Philip G. Conner, Executive Vice- 
President, Conner, Redwine Inc.; Roger E. Birk, President, 
Merrill Lynch, Pierce, Fenner & Smith, Incorporated; 
Daniel J. Murphy, Senior Vice President, Shields Model 
Roland Incorporated; Mark Kaplan, President, Drexel 
Burnham & Co. Incorporated; Honorable Gerald L. Parsky, 
Assistant Secretary of the Treasury for Trade, Energy, and 
Financial Resources Policy Consideration; Marshall Blume, 
Professor of Finance, University of Pennsylvania; James H. 
Lorie, Professor of Business Administration, University of 
Chicago; Robert Loeffler, Trustee, Equity Funding Corpor- 
ation of America; and representatives of the Boston Stock 


ance Association and Investment Counsel Association of 
America. 


66/ See, e.g., statements at 79b-3 Hearings by representa- 
tives of the NYSE. 


67/ See statement at 19b-3 Hearings by James H. Lorie, 


68/ See statement at 79b-3 Hearings by representatives of 
the Midwest Stock Exchange. 


69/ The Midwest Stock Exchange suggested requiring all 
trading of listed securities to be done on exchanges if ex- 
change mergberships dropped. Currently NYSE rules pro- 
vide in a number of situations that a member need not take 
even its own transactions in listed securities to an exchange 
floor. See NYSE Rules relating to secondary distributions. 


70/ See, e.g., statements at 19b-3 Hearings by James H. 
Lorie, Professor of Business Administration, University of 
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62/ See, e.g., statements at 19b-3 Hearings by Mark Kaplan, 


Exchange, Midwest Stock Exchange, NYSE, American Insur- 


Professor of Business Administration, University of Chicago. 






Chicago, and Seymour Smidt, Professor of Managerial Econ- 
omics in the Graduate School of Business and Public Admin- 
istration, Cornell University. { 


A 
71/ 17 C.F.R. 240.19b-2. 


72/ Cf. Securities Exchange Act Release No. 9598 (May 9, 


1972), 37 Fed. Reg. 9988 (May 18, 1972). 


73/ Member firms’ 1973 NYSE Income and Expense reports 
(which include an estimate of research expense covering all 
research activities whereever performed) show that, of the 
235 firms carrying public customer accounts, 4 estimated 
research expense as 25 percent or more of total expense, 
12 or more than 15 percent, and 26 firms as more than 10 
percent. The aggregate research expense of these 26 firms 
was $20 million out of a total of $109 million for all 235 
carrying firms. There were 180 firms for which research ex- 
pense was estimated to account for less than 5 percent of 
total expense; but the research expenditures of these firms 
accounted for 65 percent of the total for all carrying firms. 


74/ H.R. 10 and S. 249, 94th Cong., 1st Sess. (1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11204/January 23, 1975 


The Securities and Exchange Commission announced pursu- 
ant to Section 15(c)(5) of the Securities Exchange Act of 
1934 (“Exchange Act’’) the temporary suspension of over- 
the-counter trading in the securities of Palisade Mining and 
Milling Company, an Idaho corporation, of Spokane, Wash- 
ington, for a ten-day period commencing at 2:30 p.m. 
(EST) on January 23, 1975 and terminating at midnight 
(EST) on February 1, 1975. 





The suspension was initiated because of the lack of current, 
adequate and accurate public information concerning the 
operations and financial condition of the company. The 
Commission has been advised that a large portion of the 
transfer agents’ records of Palisade have been stolen. As a 
consequence of this loss, it is impossible to determine the 
number of shareholders, the number of shares outstanding, 
the identify of stockholders, or the validity of outstanding 
stock certificates. The stolen records have not been recover- 
ed. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be en- 
tered unless and until they have strictly complied with all of 
the provisions of said rule. If any broker or dealer has any | 
questions as to whether or not he has complied with said 

rule, he should not enter any quotation but immediately 
contact the staff of the Securities and Exchange Commission, 
Division of Enforcement in Washington, D. C. If any broker 
or dealer is uncertain as to what is required by Rule 15c2- 
11, he should refrain from entering quotations relating to 
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the securities in question until such time as he has familiar- 








ized himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 





SECURITIES Exchange Act of 1934 
Release No. 11205/January 23, 1975 


The Securities and Exchange Commission announced the 
suspension of over-the-counter trading in the securities of 
Bio-Medical Sciences, Inc. (“Bio-Medical”), a New Jersey 
corporation with its principal office located in Fairfield, 
New Jersey will terminate at midnight (EST) on January 
24, 1975. 


Trading in Bio-Medical securities was originally suspended 
by the Commission on October 11, 1974 because of charges 
reported to the Commission which raised substantial ques- 
tions regarding the current financial condition of the 
company. 


On January 16, 1975, the Commission filed a complaint in 
the United States District Court for the Southern District 

of New York charging Bio-Medical, Bere! Weinstein, the 
former chairman and president of Bio-Medical, and Sigmond 
L. Sagi, a director and senior vice president of Bio-Medical, 
with violations of the anti-fraud provisions of the Federal 
Securities Laws and seeking to enjoin further violations of 
such provisions by the named defendants. 


Bio-Medical and Berel Weinstein have consented to an in- 
junction enjoining them from violating federal antifraud 
statutes. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 

fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation 

may be entered unless and until they have strictly complied 
with all of the provisions of said rule. If any broker or deal- 
er has any questions as to whether or not he has complied 
with said rule, he should not enter any quotation but im- 
mediately contact the staff of the Securities and Exchange 
Commission, Division of Enforcement in Washington, D.C. 
If any broker or dealer is uncertain as to what is required 

by Rule 15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as he 
hes familiarized himself with said rule and is certain that 

all of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, the 
Commission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11206/January 23, 1975 


The Securities and Exchange Commission announced the 
suspension of over-the-counter trading in the securities of 
Burmah Oil Company Limited (‘‘Burmah”’) will terminate 
at 10:00 a.m. (EST) on January 24, 1975. 


The British Government announced, among other things, 
that it was purchasing 20% of British Petroleum stock owned 
by Burmah for approximately $420 million. This transaction, 
in conjunction with other announced transactions, clarifies 
Burmah’s financial condition and therefore the continuation 
of the suspension is no longer necessary. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
iy contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famili- 
arized himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18773/January 17, 1975 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 16103 


(70-5591) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE 
OF PREFERRED STOCK BY COMPETITIVE BIDDING 


Pennsylvania Power Company (“Pennsylvania”), an electric 
utility subsidiary company of Ohio Edison Company, a 
registered holding company, has filed an application-declara- 
tion and amendments thereto with this Commission pursu- 
ant to Sections 6(a), 7, 12(c) and 12(e) of the Public Utility 
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Holding Company Act of 1935 (“Act’’) and Rules 42, 50, 
62 and 65 promulgated thereunder regarding the following 
proposed transactic:.s. 


Pennsylvania proposes a series of transactions involving the 
proposed issuance and sale of a new series of preferred stock 
and a proposed amendment to Pennsylvania’s Agreement of 
Merger and Consolidation (“charter’’). An order authorizing 
the proposed charter amendment has previously been issued 
in this proceeding (Holding Company Act Release No. 
18767). 


As the next step in the proposed transactions, Pennsylvania 
proposes to issue and sell up to 80,000 shares of a new 
series of its preferred stock (“stock”). Pennsylvania will 
invite bids for the stock pursuant to the competitive bidding 
requirements of Rule 50. The price of the stock (which 

shall not be less than $100 nor more than $102.75 per 
share) and the dividend rate (which shall be a multiple of 
-04%) will be determined by the competitive bidding. 


Pennsylvania proposes to include in the terms of the stock 
provisions for a mandatory sinking fund to retire a certain 
number of shares annually. Pennsylvania also proposes that 
an optional redemption price be established which will be 
maintained at a certain price level for up to a ten-year 
period. Terms of the stock will include a prohibition, until 
January 1980, against refunding the issue, directly or in- 
directly, with the proceeds of funds borrowed at a lower 
effective interest cost or derived from the issuance of 
other stock ranking, as to dividends or assets, prior to or on 
a parity with the new stock at a lower effective dividend 
cost. 


Proceeds of the sale of the stock will be applied to the pay- 
ment of unsecured short-term indebtedness of Pennsylvan- 
ia (estimated to amount to $10,500,000 at the time of 
issue), or for construction expenditures, or to reimburse 

its treasury for such expenditures. 


Fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $99,000, including 
legal fees of $15,000 and accountants’ fees of $22,000. 
Fees of counsel for the bidders are estimated at $12,000 
and will be paid by the successful bidders. The Pennsyl- 
vania Public Utilities Commission has authorized the pro- 
posed transaction and no other state commission and no 
federal commission, other than this Commission, has jur- 
isdiction over the proposed transactions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
18733), and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors and 
consumers that said application-delcaration, as amended, 
be granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declar- 
ation, as amended, be, and it hereby is granted and per- 
mitted to become effective forthwith, subject to the terms 
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and conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18774/ January 17, 1975 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


(70-5590) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE 
OF CUMULATIVE PREFERRED STOCK BY COMPETI- 
TIVE BIDDING 


Ohio Edison Company (“Ohio Edison’’), a registered hold- 
ing company and an electric public utility company, has 
filed an application-declaration, and amendments thereto, 
with this Commission pursuant to Sections 6(a), 7, and 
12(e) of the Public Utility Holding Company Act of 1935 
(“Act’’), and Rules 42, 50, 62 and 65 promulgated there- 
under regarding the following proposed transactions. 


Ohio Edison proposes a series of transactions involving 

the proposed issuance and sale of a new series of preferred 
stock, the issuance of first mortgage bonds for sinking fund 
purposes and a proposed amendment to Ohio Edison’s 
Articles of Incorporation (“charter”). An order authorizing 
the proposed charter amendment and issuance of bonds for 
sinking fund purposes has previously been issued in this 
proceeding (Holding Company Act Release No. 18766). 


As the next step in the proposed transactions, Ohio Edison 
proposes to issue and sell up to 400,000 shares of a new 
series of its preferred stock (“stock’’). Ohio Edison will 
invite bids for the stock pursuant to the competitive bidding 
requirements of Rule 50. The price of the stock (which shall 
not be less than $99 nor more than $102.75 per share) and 
the dividend rate (which shall be a multiple of .04%) will 

be determined by the competitive bidding. 


Ohio Edison proposes to include in the terms of the stock 
provisions for a mandatory sinking fund to retire a certain 
number of shares annually. Ohio Edison also proposes that 
an optional redemption price be established which will be 
maintained at a certain level for up to a ten year period. 
Terms of the stock will include a prohibition, until January 
1, 1980, against refunding the issue, directly or indirectly, 
with the proceeds of funds borrowed at a lower effective 
interest cost or derived from the issuance of other stock 
ranking, as to dividends or assets, prior to or on a parity 
with the new stock at a lower effective dividend cost. 


Proceeds of the sale of the stock will be applied to the pay- 
ment of unsecured short-term indebtedness of Ohio Edison, 














to construction expenditures or to reimburse its treasury 
therefor. It is stated that Ohio Edison anticipates it will have 
short-term debt outstanding of approximately $40,000,000 
at the time of the sale of the stock. 


Fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $155,000, including 
attorneys’ fees of $25,000 and accountants’ fees of $40,- 
000. Fees of counsel to the bidders are estimated at $17,500 
and will be paid by the successful bidders. The Public 
Utilities Commission of Ohio has authorized the proposed 
sale of preferred stock and no other state commission and 
no federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 under the 
Act (Holding Company Act Release No. 18734), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are neces- 
sary; and that it is in the public interest and in the interest 
of investors and consumers that said application-declara- 
tion, as amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the terms 
and conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18775/January 17, 1975 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-5608) 


NOTICE OF PROPOSED !SSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Jersey Central Power 
& Light Company (“Jersey Central”), an electric utility 
subsidiary company of General Public Utilities Corpora- 
tion, a registered holding company, has filed an applica- 
tion with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Section 6(b) of the Act and Rule 50 promulgated there- 
under as applicable to the proposed transaction. All inter- 
ested persons are referred to the application, which is 


summarized below, for a complete statement of the pro- 
posed transaction. 


Jersey Central proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, up 
to $35,000,000 principal amount of First Mortgage Bonds, 
due not later than March 1, 2005 (“bonds”). The interest 
rate (which will be a multiple of 1/8% of 1%) and the price 
(which will be not less than 100% and not more than 
102.75% of the principal amount of the bonds, plus 
accrued interest from March 1, 1975, to the date of delivery) 
will be determined by competitive bidding. The bonds will 
be issued under the Indenture, dated as of March 1, 1946, 
of Jersey Central to First National City Bank, successor 

to First National City Trust Company (formerly City Bank 
Farmers Trust Company), Trustee, as heretofore supple- 
mented and amended, and as to be further supplemented 
and amended by a Twenty-sixth Supplemental Indenture 

to be dated as of March 1, 1975. None of the bonds may be 
redeemed at the option of Jersey Central prior to March 1, 
1980, if the funds for such redemption are obtained at an 
interest cost lower than the yield of the bonds, except 
under certain circumstances. 


The entire proceeds (exclusive of premium and accrued 
interest) from the sale of the bonds, will be applied to the 
payment of a portion of Jersey Central’s short-term bank 
loans outstanding at the date of sale of the bonds, for con- 
struction purposes or to reimburse Jersey Central's treasury 
for funds previously expended for construction purposes. 
Premium resulting from the sale of the bonds will be used 
for financing the business of Jersey Central, including the 
payment of the expenses of issuing and selling the bonds. 
The estimated cost of Jersey Central’s 1975 construction 
program is approximately $135,000,000 (including allow- 
ance for funds used during construction). 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by amendment. 
It is stated that the Board of Public Utility Commissioners 
of New Jersey has jurisdiction over the proposed issue and 
sale of bonds and that no other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 12, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the application, 
as it may be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to whether a hear- 
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ing is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18776/January 17, 1975 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


(70-5532) 
ORDER RELEASING JURISDICTION 


By Order dated October 1, 1974 in this proceeding (Hold- 
ing Company Act Release No. 18591), Gulf Power Com- 
pany (“Gulf”), a subsidiary utility company of The South- 
ern Company, a registered holding company, was authorized 
to enter into an agreement of sale (““Agreement’’) with 
Escambia, Bay and Jackson Counties, Florida (“Counties”), 
regarding certain pollution control facilities (‘‘Projects’’) 

at Gulf’s electric generating stations located in the Coun- 
ties. Gulf proposes to cover its cost of constructing and 
installing the Projects from the proceeds of the sale by 

the Counties of up to $23,300,000 principal amount of 

its pollution bonds (“Pollution Bonds”). 


In said Order of October 1, 1974, jurisdiction was reserved 
with respect to “’(i) the semi-annual installment payment 
obligations to be undertaken by Gulf pursuant to the pro- 
posed Agreements with the Counties, and (ii) the interest 
rate to be borne by Gulf’s Collateral Bonds, insofar as the 
foregoing matters are affected by the effective interest 
rate or rates of the Pollution Bonds to be sold by the 
Counties in connection with the transactions proposed in 
this proceeding.” 3 


Gulf has filed amendments in this proceeding requesting, in 
accordance with Rule 24(c)(1), that the effectiveness of the 
Commission’s October 1, 1974 Order be extended through 
January, 1975, and informing the Commission that Escambia 
and Jackson Counties have completed arrangements with 

a group of underwriters for the sale of its Pollution Bonds 
in the aggregate principal amounts of $5,000,000 and 
$3,930,000, respectively, and that said Pollution Bonds 

will bear an interest rate resulting in an effective cost of 
money to these two Counties of 8.20% per annum. Arrange- 
ments for sale of the Bay County Pollution Bonds have not 
been completed and will be the subject of a further amend- 
ment to this application-declaration. 


Upon the basis of the facts in the record, amended as 
above indicated, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satis- 
fied and that no adverse findings are necessary; and that 
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it is appropriate in the public interest and in the interest of in- 
vestors and consumers that the jurisdiction heretofore re- al 
served be released; provided, however, that jurisdiction here- | 
tofore reserved with respect to Bay County shall not be re- i 
leased except by a further supplemental order releasing juris- 
diction: 














IT IS ORDERED that the jurisdiction heretofore reserved, 
with respect to Jackson and Escambia Counties, be, and 
the same hereby is, released. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18777/January 20, 1975 


In the Matter of 

AMERICAN NATURAL GAS COMPANY 

30 Rockefeller Plaza, Suite 4545 

New York, New York 10020 

(70-5606) | 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK BY HOLDING COMPANY 





NOTICE IS HEREBY GIVEN that American Natural Gas 
Company (“American Natural”), a registered holding com- 
pany, has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6{a) and 7 of the Act as applicable to 
the proposed transaction. All interested persons are referred 
to the declaration, which is summarized below, for a com- 
plete statement of the proposed transaction. 


American Natural proposes to issue and sell between 
1,700,000 and 2,000,000 shares of its authorized and un- 
issued common stock, par value $10 per share. The com- 
pany expects to negotiate the sale of the common stock 
and enter into an underwriting agreement providing for 
the purchase and resale of the common stock by a group 
of underwriters managed by Dillon, Read & Co. Inc., 
Merrill Lynch, Pierce, Fenner & Smith Incorporated, and 
Salomon Brothers. The public offering price per share of 
the common stock will be a fixed price, determined by 
agreement between the underwriters and American Natural, 
and not higher than the last reported sale (regular way) or 
the last reported asked price of American Natural’s com- 
mon stock on the New York Stock Exchange immediately 
prior to such determination, whichever is higher, plus 50 
cents. The underwriting commission will be an amount 

per share also determined by agreement between the under- ' 
writers and American Natural and will not be in excess of | 
an agreed percentage of the public offering price to be 
specified in the underwriting agreement. On January 16, 
1975, the closing price of American Natural’s common 
stock on the New York Stock Exchange was $36.50 per 
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share. The competitive bidding requirements of Rule 50 are 
not applicable because of the temporary suspension thereof 
by the Commission with respect to common stock issues of 
registered holding companies (HCAR No. 18646 (November 
7, 1974)). 


American Natural proposes to apply the net proceeds from 
the sale of common stock to the repayment of bank loans 
outstanding at the date of sale. The bank loans were incur- 
red in 1974 to provide funds for the purchase of common 
stock of its subsidiaries to aid them in financing their capital 
requirements. Additional funds required to repay the re- 
maining bank loans outstanding will be generated internally 
or obtained from new short-term borrowings under the 
exemption provided in Section 6(a) of the Act. At Decem- 
ber 31, 1974, American Natural had $73,800,000 of bank 
loans outstanding of which $14,800,000 were due April 

29, 1975, and $59,000,000 were due June 11, 1975. 


It is stated that no State commission and no Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transaction. The fees and expenses to be 
paid in connection with the proposed transaction are to 
be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 18, 1975, request in writing 
that a hearing be held on such matter, stating the nature 

of his interest, the reasons for such request, and the issues 
of fact or law raised by said declaration which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the declarant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted to be- 
come effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take such other action 

as it may deem appropriate. Persons who request a hear- 
ing or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18778/January 21, 1975 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Ninth and Louisiana Streets 
Little Rock, Arkansas 72203 


(70-5604) 


NOTICE OF PROPOSED AMENDMENT OF CHARTER 
AND SOLICITATION OF PROXIES 


NOTICE IS HEREBY GIVEN that Arkansas Power & Light 
Company (“Arkansas”), a public-utility subsidiary company 
of Middle South Utilities, Inc. (“Middle South”), a regis- 
tered holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (“Act”), designating Sections 6(a), 7, 

and 12(e) of the Act and Rule 62 promulgated thereunder 
as applicable to the proposed transactions. All interested 
persons are referred to the declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


Under Arkansas’ charter, authorized shares of preferred 
stock may be issued from time to time in one or more 
series having such distinctive serial designations and (within 
the limitations set forth in the charter) such variations as 
between series as the company’s board of directors shall 
state and express in a resolution or resolutions providing 
for the issue of such series. In all other respects, however, 
the shares of each series of preferred stock have the same 
rank, are identical with each other, and have the preferences, 
limitations, and relative rights appertaining thereto set 
forth in the charter. 


It is stated that Arkansas will require substantial additional 
funds during the next few years to finance its continuing 
construction program and that it expects to raise the major 
part of such funds through the issuance and sale of addition- 
al securities, including additional shares of preferred stock. 
While the exact nature and amount of each such security 
issue will depend upon the capital requirements of the com- 
pany and market conditions existing at the time, Arkansas 
presently is considering the issuance and sale of additional 
shares of a new series of its preferred stock during 1975. 


it is further stated that other electric utilities have under 
present market conditions been able to sell shares of pre- 
ferred stock at favorable dividend rates (if at all) only 
with the benefit of sinking funds. Arkansas’ charter pre- 
sently does not permit the company to issue preferred 
stock containing a sinking fund provision. 


In order to make it possible for Arkansas to issue shares of 
new series of its preferred stock with the benefit of a sink- 
ing fund and thus enable it to sell securities when it might 
not otherwise be able to do so on acceptable terms, the 
company proposes to amend its charter to add to the auth- 
ority of the board of directors to divide the authorized but 
unissued shares of the company’s preferred stock into 

series and to fix and determine the characteristics, as to 
which there may be variations between different series, 

the authority to include in the resolution creating any future 
series of the company’s preferred stock such terms and the 
amount of sinking fund requirements for the purchase of re- 
demption of shares of any such series as it deems advisable. 
The issuance of any additional shares of preferred stock 
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and the terms and conditions thereof would be subject to 
the approval of this Commission. 


Arkansas’s board of directors has called a meeting of hold- 
ers of its common and preferred stock to be held on April 
17, 1975, to consider the proposed charter amendment. The 
company proposes to solicit proxies for use at said meeting. 
It is stated that under the applicable provisions of the Ar- 
kansas Business Corporation Act, as amended, and the com- 
pany’s charter, the adoption of the proposal to amend the 
charter will require (a) the affirmative vote of the holders 

of at least two-thirds of the total number of outstanding 
shares of the preferred stock and the common stock voting 
together, (b) the affirmative vote of the holders of at least 
two-thirds of the total number of outstanding shares of 

the preferred stock voting as a class separately from the 
holders of the common stock, (c) the affirmative vote of the 
holders of at least two-thirds of the total number of out- 
standing shares of the common stock present at the meeting 
in person or by proxy as a class separately from the holders 
of the preferred stock, and (d) the presence in person or by 
proxy of the holders of at least 50% of the total number of 
outstanding shares of the common stock. 


Middle South holds 23,390,000 shares of Arkansas’ com- 
mon stock, constituting 100% of all outstanding shares of 
such stock, and 95.8% of all outstanding shares of all stock 
of the company. The company has been informed by 
Middle South that it intends to vote all shares of common 
stock of the company held by it in favor of the adoption 
of the proposal to amend the company’s charter. Such vote 
would necessarily constitute the required vote specified in 
(a) and (c) of the preceding paragraph and satisfy the con- 
dition specified in (d) therein. 


It is stated that the Arkansas Public Service Commission 

has jurisdiction over the proposed charter amendment and 
that no other State commission and no Federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transactions. Fees and expenses to be incurred in con- 
nection with the proposed transactions are estimated at 
$22,000, including legal fees of $8,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 14, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail (air mail 

if the person being served is located more than 500 miles 
from the point of mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the declara- 
tion, as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request 

a hearing or advice as to whether a hearing is ordered will 
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receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 





For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 







George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18779/January 21, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New York, New York 


(70-5593) 


ORDER AUTHORIZING ISSUE AND SALE OF COM- 
MON STOCK BY HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South’’), a registered 
holding company, has filed a declaration and amendments 
thereto with this Commission pursuant to Sections 6(a) and 

7 of the Public Utility Holding Company Act of 1935 | 
(“Act”) regarding the following proposed transaction. 


By amendment in this proceeding, Middle South has inform- 
ed the Commission that Middle South has executed a con- 
tract, subject to approval of the Commission, with the under- 
writing group which has been formed to market Middle 
South’s common stock. The underwriting syndicate has 
contracted to purchase for public redistribution 7,000,000 
shares of Middle South’s common stock. The public offering 
price will be $14 per share, which is the closing price of 
Middle South’s common stock on the New York Stock Ex- 
change on January 20, 1975. The underwriters’ compensa- 
tion will be 74 cents per share. Middle South will receive the 
public offering price, less the underwriters’ compensation. 
The selling commission to dealers will be 53 cents per 
share. 





The net proceeds to be derived from the sale of the com- 
mon stock will be applied to a reduction in the amount of 
bank loans made to middle South, estimated to be $143,- 
700,000, at the time of sale. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promutgated under 
the Act (Holding Company Act Release No. 18729), and 
no, hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 

ings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers that 





f 


2 











said declaration, as amended, be permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescrib- 
ed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18780/January 21, 1975 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-5599) 


NOTICE OF PROPOSED AMENDMENTS TO CERTIFI- 
CATE OF INCORPORATION TO AUTHORIZE PRE- 
FERRED STOCK; SOLICITATION OF PROXIES 


NOTICE IS HEREBY GIVEN that National Fuel Gas Com- 
pany (“National”), a registered holding company, has filed 
a declaration and amendments thereto pursuant to the Pub- 
lic Utility Holding Company Act of 1935 (“Act’’), desig- 
nating Sections 6(a), 7 and 12(e) of the Act and Rules 62 
and 65 promulgated thereunder as applicable to the trans- 
actions summarized below. All interested persons are re- 
ferred to the declaration, as amended, for a complete state- 
ment of the proposed transactions. 


National‘s Certificate of Incorporation (“Certificate’’) 
presently authorizes $60,000,000 of capital stock, all de- 
signated as common stock with a par value of $10 per 
share— of which 5,122,515 shares are issued and outstand- 
ing. National now proposes to amend its Certificate so as to 
authorize an additional $50,000,000 of capital stock to be 
classified as 2,000,000 shares of preferred stock with a par 
value of $25 per share. 


National has one public-utility gas distribution subsidiary 
company, and three non-utility subsidiaries engaged primarily 
in the procurement, transportation, and wholesale of na- 
tural gas. With the exception of periodic short-term bank 
borrowings by the subsidiary companies to finance the pur- 
chase of natural gas and synthetic natural gas for storage 
inventories, all external financing of the National System 

is effected at the parent level through the sale of securities 
of National. Such financing by National has traditionally 
been in the form of unsecured debt (debentures and bank 
loans) and common stock, the proceeds of which are used 
to finance the long-term capital requirements of the sub- 
sidiary companies. It is stated that the System’s capital re- 
quirements to finance construction and the procurement of 


new gas supplies are estimated at $100 million in the years 
1975-78, of which about one-half will be required by the 
end of 1976; that preferred stock financing is widely em- 
ployed in the public-utility industry and well-known to in- 
vestors; that financing through that medium would augment 
the overall equity base and thus tend to maintain the invest- 
ment quality of, and alleviate the pressure of interest cover- 
age required for, National’s debentures; and that the ability 
to sell preferred stock would provide the company with 
additional flexibility to finance the System’s future capital 
requirements. 


The consolidated capitalization of the National System con- 
sists solely of National’s securities, shown below as of Octo- 
ber 31, 1974. 


Amount Percent 


Debentures* $179,078,000 49 
Common Stock Equity 


Total Cap. & Surplus 


171,932,000 51 
$351,010,000 100 











* includes current maturities 


As heretofore noted, from time to time the subsidiary com- 
panies make short-term bank borrowings; as of October 31, 
1974, their outstanding bank loans aggregated $19,000,000, 
all maturing in less than one year. 


National’s debentures are outstanding in twelve series of 
which one series $21,000,000 principal amount) matures 
August 15, 1975, and the others mature variously from 
1977 to 1997. Among other provisions, the indentures 
underlying the debentures (1) limit consolidated long-term 
debt (defined as debt with original maturities of more than 
one year) to not more than 60% of consolidated assets; (2) 
require substantial cash sinking funds for the retirement of 
50% to 70% of the respective debenture series by maturity 
thereof (except for one recently issued series maturing in 
October, 1983); and (3) require, as a prerequisite to any 
increase of consolidated long-term debt, that the annual 
interest charges on long-term debt outstanding immediately 
after such increase shall be covered at least 2.5 times by 
income, as defined, available for interest payments. 


In connection with the proposed amendment authorizing 
preferred stock, National will also amend its Certificate so 
as to afford certain protective provisions for future holders 
of such stock. Except for one deviation, the proposed pro- 
tective provisions are in conformity with the standards pre- 
scribed by the Commission’s Statement of Policy for Pre- 
ferred Stock promulgated under the Act in Holding Com- 
pany Act Release No. 13106 (February 16, 1956). 


The proposed deviation, which concerns limitations on the 
incurrence of unsecured debt by National or its subsidiary 
companies, is deemed necessary in light of the fact noted 
above that all debt financing of the System is in the form 
of unsecured obligations. Accordingly, the proposed Certi- 
ficate limitation on unsecured indebtedness will provide 
that unless the consent of the holders of a majority of pre- 
ferred stock outstanding has been obtained, National and 
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its subsidiaries shall not incur unsecured indebtedness if, 
immediately thereafter, (i) consolidated unsecured debt 
would exceed 20% of the sum of consolidated secured debt, 
capital stock including premiums thereon, and surplus, or 
(ii) unsecured debt with maturities of less than 10 years 
would exceed 10% of such sum; provided, however, that the 
term“unsecured debt” shall not be deemed to include (a) de- 
bentures heretofore or hereafter issued by National and (b) 
loans for inventory purposes maturing in not more than 12 
months—which, in either case, are specifically approved 
under applicable provisions of the Act; and further pro- 
vided, that the term “secured debt” shall be deemed to in- 
clude National’s debentures or any other debt which is. by 
its terms, secured debt. 


The proposed Certificate amendment to authorize the 
issuance of preferred stock is designed, as indicated above, 
to provide adequate scope for financing through that me- 
dium over the foreseeable future. Any actual issuance and 
sale of preferred stock would be subject to approval pursu- 
ant to applicable provisions of the Act and rules thereunder. 


The holders of. National’s common siock at present are en- 
titled, in respect of elections of directors, to one vote for 
each share held. It is proposed that the Certificate be fur- 
ther amended to provide that at all elections of directors 
of National the holders of common stock shall be entitled 
to “cumulative voting”, that is, each holder will be entitled 
to as many votes as shall equal the number of shares held 
multiplied by the number of directors to be elected. 


The proposed amendments to the Certificate will require the 
favorable vote of the holders of at least two-thirds of Na- 
tional’s outstanding common stock. By means of a proxy 
and proxy-statement, the proposed amendments will be sub- 
mitted to the stockholders at a special meeting to be held on 
or about March 21, 1975. 


A statement of fees and expenses to be incurred in connec- 
tion with the proposed transactions will be supplied herein 
by amendment. It is stated that no State or Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 13, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert, or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the declarant at the 
above-stated address, and proof of service (by affidavit or, 
in case of,an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
declaration, as amended or as it may be further amended, 
may be permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated under 
the Act or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is order- 
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ed will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any post- « 


ponements thereof. () 




















For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 






George A. Fitzsimmons 
Secretary 









PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 | 
Release No. 18781/January 22, 1975 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GULF POWER COMPANY 
Pensacola, Florida 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 


(70-5588) 





ORDER AUTHORIZING ISSUANCE OF FIRST MORT- 
GAGE BONDS FOR SINKING FUND PURPOSES 





Alabama Power Company (“Alabama”), Gulf Power Com- 
pany (““Gulf’’), Georgia Power Company (“Georgia”), and 
Mississippi Power Company (‘Mississippi’), all of which 
are public-utility subsidiaries of The Southern Company, a 
registered holding company, have filed a declaration and 
amendments thereto with this Commission pursuant to 
Sections 6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (““Act’’) regarding the following proposed 
transactions. 


Alabama, Georgia, Gulf, and Mississippi propose to issue 
their respective First Mortgage Bonds (“Sinking Fund Bonds”) 
and to surrender such Sinking Fund Bonds to the trustees 
under their respective Indentures for the purpose of satisfy- 
ing the sinking fund (improvement fund, in the case of Ala- 
bama) requirements thereunder for 1975. The amounts and 
series of Sinking Fund Bonds proposed to be issued as 
follows: 








Name of Company Amount Series 

Alabama $11,024,000 314% Series due 1985 

Georgia 16,410,000 2-7/8% Series due 
1980 

Gulf 1,766,000 3%% Series due 1984 | 

Mississippi 1,829,000 2-3/4% Series due 
1980 
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The Sinking Fund Bonds are to be issued on the basis of 
unfunded net property additions, thus making available for 
construction purposes cash which would otherwise be need- 
ed to satisfy the sinking fund requirements or to purchase 
bonds to be used for such purpose. 


The Alabama Public Service Commission and the Florida 
Public Service Commission have authorized the issuance of 
the Sinking Fund Bonds by Alabama and Gulf, respectively. 
The Georgia Public Service Commission has not yet acted 
on an application for approval by Georgia, therefore juris- 
diction will be reserved with respect to Georgia‘’s proposal. 
No other State commissions and no Federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transactions. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18684), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public in- 
terest and in the interest of investors and consumers that 
said declaration, as amended, be permitted to become effec- 
tive with respect to Alabama, Gulf, and Mississippi: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith with respect to Alabama, Gulf, and Mississip- 
pi, subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the transaction proposed by 
Georgia. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18782/January 23, 1975 


NOTICE OF PROPOSAL TO RESCIND THE UNIFORM 
SYSTEM OF ACCOUNTS FOR HOLDING COMPANIES 
SUBJECT TO THE PUBLIC UTILITY HOLDING COM- 
PANY ACT OF 1935 AND REVISION OF RULE 26 
UNDER THE ACT 


(File No. $7-548) 


Notice is hereby given that the Securities and Exchange 
Commission has under consideration a proposal to rescind 
its Uniform System of Accounts for Public Utility Hold- 
ing Companies (“System of Accounts”) under the Public 
Utility Holding Company Act of 1935 (“Act”) and to pro- 
vide a procedure for regulating holding company accounts 


more adaptable to developing accounting standards. 


The System of Accounts waa adopted August 8, 1936, and 
it is prescribed by Rule 26 promulgated under the Act for 
all registered holding companies and every subsidiary com- 
pany thereof which is not an operating company but 
which has a public utility or other subsidiary. Since the 
adoption of the System of Accounts the number of hold- 
ing companies subject to the Act has been greatly reduced 
and the structure of the surviving systems simplified. In 
addition, there have been major and continuing improve- 
ments in generally accepted accounting principles which, 
in some respects, have developed in a manner different 
from those embodied in the System of Accounts. 


The present System of Accounts, including the Appendix 
promulgated November 24, 1959, Public Utility Holding 
Company Act Release No. 14093, (17 CFR 257), should 
be rescinded, but there is no need for a new or revised 
System of Accounts to replace it. The requirements con- 
tained in the Commission’s Regulation S-X, which has 
been promulgated under authority in the statutes ad- 
ministered by this Commission, including the 1935 Act, 
should be the primary source of accounting regulation 
for matters under this Commission’s jurisdiction. 


Regulation S-X is directed to the form and content of 
financial statements; it does not directly govern the 
underlying accounts and records. A revised Rule 26 under 
the authority of Section 15 of the Act is, therefore, 
needed to state the particular responsibilities of registered 
holding companies thereunder and to limit, in necessary 
respects, the scope of the alternatives generally available 
under Regulation S-X. 


The rescission of the System of Accounts will authorize 
registered holding companies and subsidiary companies to 
adjust their accounting systems to generally prevailing 
standards of financial reporting as provided in Regulation 
S-X. The principal effect of rescinding the System of 
Accounts is that investments in subsidiaries will be account- 
ed for by the equity method in accordance with Regulation 
S-X. Under revised Rule 26, however, undistributed earn- 
ings, etc. of subsidiaries will be restricted against the pay- 
ment of dividends or other distributions by the holding 
company. Another significant effect is that extraordinary 
gains or losses realized by the holding company will be 
accounted for through the all-inclusive income statement 
rather than through its surplus account. The effect and 
application of these two matters are discussed in detail in 
Accounting Principles Board Opinions No. 18, “The 

Equity Method of Accounting for Investments in Common 
Stock,” and No. 30, “Reporting the Results of Operations.” 


Rule 26, as revised, also prescribes the keeping and reten- 
tion of records and permits disposition of bulky records 
of transitory significance. It does not affect the jurisdic- 
tion of any other regulatory agency. 


The changes will become effective following the adoption 
of revised Rule 26 by the Commission, as proposed or as 
it may be changed in response to comments. To avoid the 
inconvenience of an accounting change in mid-year, the 
rule shall be applied as of January 1, 1975 or January 1, 
1976, as the company may elect. Pursuant to Rule 28, 
the Commission announces that financial statements in 
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accordance with the principles herein proposed may be pub- 
lished with respect to the calendar year 1974. 


The terms “company” and “subsidiary company,” as used 
under the Act and in the proposed revised Rule 26, include 
any joint ventures, whether or not in corporate form, in 
which an interest of 10% or more with power to vote is 
owned directly or indirectly. The corporate joint ventures 
referred to in APB No. 18, are for the most part, subsidi- 
aries under the proposed rule. The use of equity account- 
ing for other corporate joint ventures, if any, is not pro- 
hibited by the rule, but should be governed by the appli- 
cable accounting standards. 


As of the effective date, accounts reflecting investment in 
subsidiaries shall be adjusted to reflect the proportionate 
share of accumulated undistributed earnings since date 

of acquisition and, correspondingly, a subaccount to re- 
tained earnings shall be established reflecting the accumu- 
lated amount of undistributed retained earnings. 


The text of revised Rule 26 reads as follows: 


§250.26 Financial statement and record keeping require- 
ments for certain holding companies and subsidiaries. 


(a) Applicability of Regulation S-X. Every registered hold- 
ing company and every subsidiary thereof shall conform to 
the requirements as to form and content of financial state- 

ments in Regulation S-X. 


(b) Equity method of accounting. 


(1) Every registered holding company and every subsi- 
diary thereof shall hereafter follow the equity method of 
accounting for investments in any subsidiary. Each invest- 
ment shall be recorded at its carrying value heretofore 
established and the actual cost of investments hereafter 
made. The investments shall be periodically adjusted for 
the proportionate share of earnings or losses or capital 
changes of the subsidiary since its acquisition, crediting 
any dividends received from such subsidiary. 


(2) Every company subject to this rule shall maintain a 
subaccount to its retained earnings account which shall 
be periodically debited or credited with its proportion- 
ate share of undistributed retained earnings of subsidi- 
aries. The balance of such subaccount shall be stated 
separately on each balance sheet. 


(3) No company subject to this rule shall declare or pay 
any dividends or reacquire any of its own securities from 
or on the basis of any balances recorded in the subaccount 
referred to in paragraph (2) above, except pursuant to a 
declaration under Section 12(c) of the Act which has 
become effective in accordance with the procedure spec- 
ified in Rule 23 (§250.23). 


(4) Every company subject to this rule shall make and keep 
current accounts, books and other records of all of its trans- 
actions in sufficient detail to permit examination, audit 

and verification of the financial statements, schedules 

and reports it is required to file with the Commission, or 
which it issues to stockholders. Such accounts, books and 
other records shall be maintained in appropriate form and 
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and in sufficient detail to provide all of the information with 
respect to the business of the company specified by such 
Commission filing requirements as are in effect when the 
transactions recorded occur. 


(5) Every company subject to this rule shall include a 
copy of the chart of accounts it proposes to use under this 
rule, in its Form US5S for the year in which use of such ac- 
counts is to begin; and shall file, at least 30 days prior to 
any modification of such chart of accounts, an appropri- 
ate amendment to its Form U5S describing the nature, pur- 
pose, and effect of the proposed modification. Unless the 
Commission, by order, directs otherwise, the chart of ac- 
counts and modifications thereof, if any, so filed shall 
thenceforth be used by the company. 


(c) No company subject to this rule shall dispose, without 
authorization from the Commission, of any accounts, 
books and other records including any documents relating 
to the acquisition or disposition of any asset or the issu- 
ance or sale of any securities or the negotiations with re- 
spect thereto, except that a company may: 


(1) After any of such records or documents have aged 
four years, substitute microfilm or other forms of re- 
duced reproduction; and, 


(2) With respect to records of ownership and transfer of 
the company’s securities, dispose of such records after 
they have aged ten years—provided, that a permanent 
record shail be kept of the hoiders of record of one per- 
cent or more of each class of voting securities at any 
time outstanding, and, to the extent that information 

is available, of the beneficial owners of one percent or 
more of each such class; and, 


(3) Dispose of any records relating to items reflected in 
its income and expense accounts, or in its dividend 
accounts, upon the expiration of four years from the 
end of the year in which such items originated. Records 
with respect to tangible depreciable assets may be dis- 
posed of four years after retirement of such assets, but 
records with respect to the acquisition or disposition of 
intangible assets shall be preserved even though such in- 
tangibles are amortized through the income accounts. 


(d) This rule shall not modify or revoke any order of the 
Commission heretofore entered as to the accounting by 
any company subject to this rule including any continu- 
ing provision as to amortization or other disposition of 
any item governing thereby. 


(e) Nothing in this rule shall relieve any company sub- 
ject thereto from compliance with the requirements 
as to record keeping and retention that may be pre- 
scribed by any other regulatory agency. 


(f) Any references in other rules or forms under the Act 
to the System of Accounts, shall be hereafter deemed to 
refer to this rule. 
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All interested persons are invited to submit their views 
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and comments in writing on the proposed rescission of the 
System of Accounts and the proposed revised Rule 26 to 
the Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549, designating File No. S7-548, on or 
before March 4, 1975. All comments will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18783/January 22, 1975 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


(70-5590) 


SUPPLEMENTAL ORDER APPROVING TERMS OF 
SALE OF PREFERRED STOCK 


Ohio Edison Company (“Ohio Edison’’), a registered 
holding company and an electric public utility company, 
has filed a post-effective amendment to its application- 
declaration, as previously amended, filed with this Com- 
mission pursuant to Sections 6(a), 7, and 12(e) of the 
Public Utility Holding Company Act of 1935 (“Act’’) 
and Rules 42, 50, 62 and 65 promulgated thereunder re- 
garding the following matter. 


By order dated January 17, 1975, (Holding Company Act 
Release No. 18774) issued in this proceeding, Ohio Edi- 
son was authorized to issue and sell up to 400,000 shares 
of a new series of its preferred stock, $100 par value 
(“stock”) by competitive bidding. It was anticipated that 
the price of the stock would not be less than $99 nor more 
than $102.75 per share. 


Ohio Edison has now filed a post-effective amendment 
stating that on January 21, 1975, it received two bids for 
the stock and accepted the bid that resulted in the low- 
est effective cost to the company. This bid was submitted 
by a group headed by The First Boston Corporation and 
provided for a dividend rate of 10.76% and net proceeds 
to the company of $97.529 per share, resulting in an effec- 
tive cost to the company of 11.033%. The stock was pro- 
posed to be offered to the public at $100 per share, re- 
sulting in underwriters’ compensation of $2.471 per 
share. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
tules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the pub- 
lic interest and in the interest of investors and consum- 
ers that said application-declaration, as further amended 
by said post-effective amendment, be granted and 


permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as further amended by said post-effective amendment, 
be, and it hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions prescrib- 
ed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18784/January 23, 1975 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 16103 


(70-5591) 


SUPPLEMENTAL ORDER APPROVING TERMS OF 
SALE OF PREFERRED STOCK 


Pennsylvania Power Company (“Pennsylvania”), an electric 
utility subsidiary company of Ohio Edison Company, a 
registered holding company, has filed a post-effective 
amendment to its application-declaration, as previously 
amended, filed with this Commission pursuant to Sec- 
tions 6(a), 7, 12(c) and 12(f) of the Public Utility Hold- 
ing Company Act of 1935 (“Act”) and Rules 42, 50, 62 
and 65 promulgated thereunder regarding the following 
matter. 


By order dated January 17, 1975 (Holding Company Act 
Release Nos. 18773) issued in this proceeding, Pennsyl- 
vania was authorized to issue and sell up to 80,000 shares 
of a new series of its preferred stock, $100 par value 
(“stock”) by competitive bidding. It was anticipated 

that the price of the stock would not be less than $100 
nor more than $102.75 per share. 


Pennsylvania has now filed a post-effective amendment 
stating that on January 23, 1975, it received three bids 
for the stock and accepted the bid that resulted in the 
lowest effective cost to the company. This bid was sub- 
mitted by a group headed by Salomon Brothers and pro- 
vided for a dividend rate of 11% and net proceeds to 

the company of $95.28 per share, resulting in an effective 
cost to the company of 11.5445%. The stock was pro- 
posed to be offered to the public at $100 per share, re- 
sutling in underwriters’ compensation of $4.72 per 
share. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
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thereunder are satisified and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as further amended by said post- 
effective amendment, be granted and permitted to be- 
come effective: 


IT iS ORDERED, pursuant to the applicable provisions 

of the Act and rules thereunder, that said application-de- 
claration, as further amended by said post-effective amend- 
ment, be, and it hereby is, granted and permitted to be- 
come effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18785/January 23, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES; INC. 
New York, New York 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


MISSISSIPPI POWER & LIGHT COMPANY 
Jakeson, Mississippi 


NEW ORLEANS PUBLIC SERVICE, INC. 
New Orleans, Louisiana 


SYSTEM FUELS, INC. 
New Orleans, Louisiana 


(70-5415) 


SUPPLEMENTAL ORDER PURSUANT TO POST- 
EFFECTIVE AMENDMENT CONCERNING FUEL 
TRANSPORTATION PROGRAM 


By Order dated December 17, 1973 (Holding Company 
Act Release No. 18221), System Fuels, Inc. (“SFI”), a 
non-utility subsidiary company in the holding company 
system of Middle South Utilities, Inc., a registered 
holding company, was authorized, among other things, to 
expend and finance not more than $2,000,000 as its 50% 
share of the then estimated $4,000,000 total cost of a 
comprehensive feasibility study relating to a coal slurry 
pipeline (“Project”) to extend from the State of Wyoming 
to the State of Arkansas. The other parties to the study 
are two non-affiliated entities which have agreed to 
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supply the balance of the total cost. 


By post-effective amendment in this proceeding, it is 
stated (a) that by the end of 1974 the total cost had ex- 
ceeded the original estimate by $500,000, and (b) that 

an additional $500,000 is required for environmental 
Studies relating to the Project. SF! seeks authorization 

to make additional expenditures, through March 31, 1975, 
of $500,000, its proportional 50% share of the aggregate 
$1,000,000 cost over-run. 





Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and rules there- 
under are satisfied; and that it is appropriate in the pub- 

lic interest and in the interest of investors and consumers 
that the application-declaration in this proceeding, as 
heretofore amended and as further amended by said post- 
effective amendment, be granted and permitted to be- 
come effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that the application- 
declaration as heretofore amended and as further 
amended by said post-effective amendment, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act except that certifi- 
cates thereunder may be filed on a quarterly calendar 
basis. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 


& 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8644/January 17, 1975 


In the Matter of 


WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

EXETER FUND, INC. 

GEMINI FUND, INC. 

EXPLORER FUND, INC. 

TRUSTEES’ EQUITY FUND, INC. 
WELLESLEY INCOME FUND, INC. 

W. L. MORGAN GROWTH FUND, INC. 
WESTMINSTER BOND FUND, INC. | 




















FUND FOR FEDERAL SECURITIES, INC. 


THE VANGUARD GROUP, INC. 


WELLINGTON MANAGEMENT COMPANY 


P. O. Box 823 
Valley Forge, Pennsylvania 19482 


(812-3699) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(b) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING CERTAIN 
PROPOSED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Wellington Fund, Inc., 
Windsor Fund, Inc., lvest Fund, Inc., Exeter Fund, Inc., 
Explorer Fund, Inc., Trustees’ Equity Fund, Inc., Welles- 
ley Income Fund, Inc., W. L. Morgan Growth Fund, Inc., 
Westminster Bond Fund, Inc., and Fund for Federal Se- 
curities, Inc., all open-end diversified management invest- 
ment companies, and Gemini Fund, Inc., a closed-end diver- 
sified investment company (“Funds”), all of which are 
registered under the Investment Company Act of 1940 
(“Act”); The Vanguard Group, Inc. (“Vanguard”), a 
Pennsylvania corporation; and Wellington Management 
Company (“WMC”) (collectively ““Applicants”), filed an 
application on October 4, 1974, pursuant to Section 
17(b) of the Act and Rule 17d-1 thereunder for an order 
permitting Applicants to engage in certain transactions. 
All interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations therein which are summarized below. 


WMC is presently the “external” investment adviser to each 
of the Funds and the principal underwriter for all of the 
Funds except Exeter and Gemini, which do not continu- 
ously offer their shares and have no principal under- 
writer. Pursuant to investment advisory contracts and 
principal underwriting agreements betweer. WMC and 
each of the Funds, WMC, in addition to performing ad- 
visory and underwriting functions, also provides virtually 
all of the day-to-day internal corporate administrative 
services and most of the personnel required for each 
Fund’s operation. 


The application states that the boards ot directors of the 
Funds, which, except for Explorer Fund, consist of the 
same individuals (Explorer Fund has one less member), 
have conducted a detailed review and analysis of the 
means by which the Funds could best obtain corporate 
administration, investment advisory and distribution ser- 
vices. The boards concluded that the Funds should (a) 
employ a full-time chief executive officer, a full-time 
supporting executive and a managerial and clerical staff 
all of whom would be independent of any external in- 
vestment adviser or distributor; (b) assume for them- 
selves the responsibility of performing, at cost, most 
corporate administrative functions presently performed 
by WMC; and (c) continue to contract with WMC for 
investment advisory and distribution services. The appli- 
Cation states that WMC has agreed to enter into revised 









advisory and underwriting relationships with the Funds 
based upon their determination to “internalize” corporate 
administrative functions and to assist in the implementation 
of these revised relationships. The application also states 
that Funds.and WMC have negotiated a revised investment 
advisory fee rate schedule which, based upon specified past 
and present levels of the Funds’ assets, will reduce the total 
advisory fees to be paid by the Funds to WMC by the 
amount of expenses previously borne by WMC plus an 
additional amount that will result in reduced total ex- 
penses for the Funds. 


Funds propose to internalize their corporate administration 
functions by acquiring, capitalizing, and operating a “’ser- 
vice company”’—Vanguard—which will be owned by the 
Funds. Funds will contract with Vanguard to obtain, at 
cost,substantially the following services: Fund accounting, 
including the maintenance of books and records; Fund re- 
porting, including the preparation and filing of federal and 
state securities and tax reports and shareholder communica- 
tions; supervision of the maintenance of shareholder ac- 
counts; administration of the arrangements between Funds 
and their custodian and depository banks; performance of 
budget and control functions, including the preparation of 
budgets and supervision of payments for services; and 
monitoring and planning, including the review and evalua- 
tion of externally performed services. 


Under the proposal, Funds will have their elected execu- 
tive officers who will be employed by Vanguard and who 
will be responsible for the Funds’ general management. 
No officers or employees of Vanguard will be permitted 
to Own any securities of or to have interests in any exter- 
nal adviser or distributor for the Funds. The initial board 
of directors of Vanguard will be composed of the eleven 
directors of the Funds. The initial staff is estimated to 
consist of sixty officers and employees, most of whom are 
presently employed by Funds or WMC 


Applicants propose that Funds capitalize Vanguard by 
purchasing shares of its common stock (or other securi- 
ties) in proportion to the Funds’ relative net assets on 

the last business day of the month preceding the date on 
which shares are purchased. The total initial capitalization 
cannot exceed $500,000 and is expected not to exceed 
$300,000, which represents the amount necessary for 
working capital and the purchase of needed office equip- 
ment and furnishings from WMC. Based upon Fund 

assets on August 31, 1974, Applicants estimate that each 
Fund would contribute approximately .02% of its current 
net assets and in no event more than .05% thereof. The 
amount invested by each Fund will be periodically ad- 
justed by purchases and sales of Vanguard stock among 
the Funds to reflect changing net assets, assuring that 
investments do not become disproportionate. Each Fund 
will be entitled to vote its shares of Vanguard. In the 
event a Fund terminates its relationship with Vanguard 

it will be entitled to receive the fair value of its shares 

of Vanguard. 


Applicants contemplate the purchase by Vanguard of 
various tangible assets such as office furniture, equip- 
ment and supplies necessary for the conduct of its busi- 
ness, including furnishings to be purchased from WMC 
at a negotiated price not to exceed $60,600. 
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Section 17(a) of the Act provides, in part, that it shall be 
unlawful for any affiliated person of or principal under- 
writer for a registered investment company, acting as prin- 
cipal, knowingly to sell any security or other property to 
such registered investment company or to any company 
controlled by such registered company or, knowingly to 
purchase from such registered investment company any 
security, with certain exceptions not relevant to the appli- 
cation. Section 17(b) of the Act provides, however, that 
the Commission, upon application, may exempt a transac- 
tion from the provisions of Section 17(a) if evidence es- 
tablishes that the terms of the proposed transaction, in- 
cluding the consideration to be paid, are reasonable and 
fair and do not involve overreaching on ‘the part of any 
person concerned, and that the proposed transaction is 
consistent with the policy of each registered investment 
company concerned and with the general purposes of the 
Act. Vanguard would be an affiliated person of several 

of the Funds which will own more than 5 percent of its 
voting securities. Further, since there will be common 
directors and Funds will own all of Vanguard's voting se- 
curities, Vanguard may be deemed to be directly or in- 
directly controlled by, or under common control with, 
one, or more of the Funds. Vanguard may be deemed to 
be an affiliated person of Funds; and Funds may be 
deemed to be affiliated persons of each other. WMC 

is an affiliated person of each of the Funds. Thus, Appli- 
cants state, the proposed purchases and sales of Van- 
guard shares between Funds and Vanguard and sales of 
tangibles by WMC to Vanguard may be deemed subject 

to the provisions of Section 17(a). 


Section 17(d) of the Act and Rule 17d-1 thereunder, in 
pertinent parts, prohibit an affiliated person of a regis- 
tered investment company, acting as principal, to parti- 
cipate in, or effect any transaction in connection with 
any joint enterprise or arrangement in which any such 
registered investment company or a company controlled 
by such registered company is a participant with the 
affiliated person unless an application regarding such 
transaction is filed and an order is granted approving such 
joint enterprise or arrangement prior to its submission to 
security holders for approva!; and provide that, in pass- 
ing upon such application, the Commission will consider 
whether the participation of such registered or controlled 
company in such arrangement is consistent with the pro- 
visions, policies and purposes of the Act, and the extent 
to which such participation is on a basis different from 
or less advantageous than that of other participants. 


Applicants state that by virtue of the affiliations describ- 
ed above one, or more or all of the Funds, Vanguard and/ 
or WMC may be deemed to be engaged in such a joint 
transaction and prohibited from participating in the 
proposed transaction unless the Commission issues an 
order allowing the implementation of the proposal. 


Applicants therefore, request an order pursuant to Secr 
tion 47(b) of the Act and Rule 17d-1 thereunder permitting 
(1) Vanguard to issue and the Funds to purchase securities 
of Vanguard as described above; (2) Funds periodically to 
purchase and sell their securities of Vanguard among them- 
selves to maintain ownership of Vanguard proportional to 
their assets; (3) WMC to sell office furnishings and equip- 
ment to Vanguard; and (4) Funds, Vanguard and/or WMC 
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to enter into and implement the proposed joint transaction i 
described herein. 


‘y ( 
Applicants represent that all the proposed arrangements and uy 
transactions described in the application comport with 
the applicable statutory standards. 


Funds state that by internalizing the management of Funds’ 
corporate administrative affairs through Vanguard the Funds 
can achieve increased independence from, and an increased 
ability to monitor and evaluate the performance of, any 
external investment adviser or distributor, thereby increas- 
ing their ability to obtain the best investment advisory, 
distribution, and administrative services at a reasonable 
cost. The Funds further state that the proposed arrange- 
ment will increase the Funds’ bargaining in obtaining ad- 
visory and underwriting services and reduce the Funds’ 
expenses both immediately and in the long run by having 
corporate administrative services performed at cost. The 
Funds estimate that their expenses will be immediately 
reduced by approximately $300,000 to $500,000. The 
Funds state the proposed capitalization of Vanguard to 
be reasonable in view of the anticipated working capital 
needs of Vanguard and the de minimis portion of each 
Fund's assets to be invested and fair since each Fund will 
contribute capital in proportion to its current net assets 
with the capital contributions being adjusted periodically 
so that no Fund will have a disproportionate investment. 
Applicants also state the consideration to be paid to WMC 
for office furnishings and equipment necessary to conduct 
Vanguard's business is reasonable and fair and involves no 
overreaching on the part of any person concerned. 


Applicants further note that the proposed arrangement will 
be submitted for approval by each Fund’s shareholders who 
must also approve any necessary changes in Fund policies. 
The Funds state that the essential purposes of the proposal 
—to increase their independence and control of their af- 
fairs, increase their ability to obtain and monitor exter- 

nal services and reduce costs—are consistent with the pro- 
visions, policies and purposes of the Act. 


« 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 11, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on this matter accompanied by a statement as to the 
nature of his interest, the reason for such request and 

the issues of fact or law proposed to be controverted, 

or he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon Applicants at the address stated 
above. Proof of such service (by affidavit or in case of an 
attorney-at-law by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule 0-5 of 

the Rules and Regulations promulgated under the Act, 

an order disposing of the application herein will be issued 
as of course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or | 
advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 









of hearing (if ordered) and any postponements thereof. 


a ’ 4 
Wp (t By the Commission. 
” 


= 





George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8645/January 17, 1975 


EXTENSION OF TIME FOR SUBMISSION OF PUBLIC 
COMMENTS ON ISSUES CONCERNING THE STAND- 
ARDS FOR PERMITTING FOREIGN INVESTMENT 
COMPANIES TO REGISTER UNDER THE INVESTMENT 
COMPANY ACT OF 1940 


The Securities and Exchange Commission has extended 
from January 31, 1975 until March 3, 1975, the period 
within which written comments may be submitted on 
the questions posed in Investment Company Act Release 
No. 8596 (December 2, 1974) relating to the registration 
of foreign investment companies under the Investment 
Company Act of 1940. 


Comments should be addressed to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Ali such 
communications should bear the File No. S7-539 and 

will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8646/January 21, 1975 


In the Matter of 


IVY FUND, INC. 
441 Stuart Street 
Boston, Massachusetts 02116 


and 

STANDISH, AYER & WOOD, INC. 
50 Congress Street 

Boston, Massachusetts 02109 
(812-3715) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 2(a)(20) OF THE ACT OR, 


ALTERNATIVELY, FOR AN ORDER PURSUANT TO 
SECTION 6(c) EXEMPTING APPLICANTS FROM THE 
PROVISIONS OF SECTION 15(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Ivy Fund, Inc. (“Fund”), 
an open-end, diversified, management investment company 
registered under the Investment Company Act of 1940 (the 
“Act’’), and Standish, Ayer & Wood, Inc. (Standish, 
Ayer’’), a registered investment adviser (collectively referred 
to hereinafter as “Applicants’’), filed an application on Octo- 
ber 30, 1974 and amendments thereto on December 30, 
1974 and January 16, 1975 for an order of the Commission, 
pursuant to Section 2(a)(20) of the Act, declaring Standish, 
Ayer not to be within the intent of the definition of “in- 
vestment adviser” as that term is used in the Act, or al- 
ternatively, for an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicants from the 
provisions of Section 15(a) of the Act to the extent noted 
below. All interested persons are referred to the application 
on file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized below. 


On September 25, 1974, the Fund’s Board of Directors 
terminated the Fund’s then existing investment advisory 
contract with Studley, Shupert & Co., Inc. (Studley, 
Shupert”), effective October 31, 1974 and voted to em- 
ploy Standish, Ayer to provide investment advisory ser- 
vices to the Fund commencing November 1, 1974. On 
October 18, 1974, after considering various requests and 
statements by Studley, Shupert, including its request that 
the appointment of Standish, Ayer be deferred pending a 
meeting of the Fund’s shareholders, the Board of Direc- 
tors of the Fund voted not to defer the appointment of 
Standish, Ayer, to approve an investment advisory con- 
tract (the “Contract”) between the Fund and Standish 
Ayer, and to call a special meeting of shareholders for the 
purpose of securing shareholder approval of the Contract. 


The Contract approved by the Fund’s Board of Directors 
provides that the Fund will pay to Standish, Ayer, for 
advisory services rendered during the period from Novem- 
ber 1, 1974 to the date of the special meeting of share- 
holders (or to the end of the month in which such meet- 
ing is held if shareholders do not approve the Contract), 
the lesser of Standish, Ayer’s costs of providing such ser- 
vices or a fee equal to 3/8 of 1% per annum of the first 
$15,000,000 of the Fund’s average net assets in said 
period plus 1/4 of 1% of the remaining average net assets, 
pro-rated for the period. The Contract further provides 
that, in the event the shareholders approve the Contract, 
the Fund will pay to Standish, Ayer the amount by which 
the aforesaid percentage fee for the period exceeds Stan- 
dish, Ayer’s costs, if such payment is specifically approved 
by shareholders and the order of the Commission requested 
herein is granted. The special meeting of shareholders of 
the Fund was originally scheduled for December 18, 1974, 
was rescheduled for January 30, 1975, and is presently 
scheduled for February 19, 1975. 


Section 15(a) of the Act prohibits any person from serv- 
ing or acting as investment adviser of a registered invest- 
ment company except pursuant to a written contract 
which has been approved by the vote of a majority of 

the outstanding voting securities of such registered invest- 
ment company. Section 2(a)(20) of the Act, in pertinent 
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part, defines the term “investment adviser” of an investment 
company to include any person who, pursuant to contract, 
regularly furnishes advice to an investment company with 
respect to the desirability of investing in, purchasing or 
selling securities, or is empowered to determine what se- 
curities shall be purchased or sold, but specifically excludes 
therefrom persons furnishing such advice through uniform 
publications, persons furnishing only statistical information, 
companies furnishing such services at cost to one or more 
investment companies, insurance companies, or other fi- 
nancial institutions, persons whose compensation must 

be approved by a court, and such other persons as the 
Commission may by rules and regulations or order de- 
termine not to be within the intent of the definition. 


Applicants seek an order of the Commission, pursuant to 
Section 2(a)(20) of the Act, declaring Standish, Ayer not 
to be within the intent of the definition of “investment 
adviser” as that term is used in the Act or, alternativeiv. 
an order of the Commission, pursuant to Section 6(c) 

of the Act, exempting Applicants from the provisions of 
Section 15(a) of the Act to the extent necessary to per- 
mit the Fund: 


(1) to employ Standish, Ayer as the Fund’s investment 
adviser prior to approval by the Fund’s shareholders of 
the Contract, and 


(2) to pay retroactively to Standish, Ayer the amount 
by which the percentage fee specified in the Contract 
exceeds Standish, Ayer’s costs if the Fund’s shareholders 
approve the Contract and the retroactive payment. 


The termination of Studley, Shupert and the appointment 
of Standish, Ayer as the Fund’s investment adviser was un- 
animously recommended and supported by the Fund’s 
disinterested directors. Applicants state that these actions 
were taken only after extensive consideration, evaluation 
and comparison of the capacity of Studley, Shupert to 
serve as the Fund’s investment adviser and the capacity 

of Standish, Ayer and other potential advisers so to 

serve. This investigation began on June 20, 1974, follow- 
ing a Board of Directors meeting at which it was formally 
reported that Paul Fenton, Jr. was resigning as the Fund’s 
President and would cease to be a full-time employee of 
Studley, Shupert, effective September 1, 1974, that 
Studley, Shupert had made certain changes in its organi- 
zation, and that Fidelity Corporation of Virginia, Stud- 
ley, Shupert’s parent corporation, was experiencing fi- 
nancial difficulties. 


The application states that these developments prompted 
the disinterested directors to meet following the Board of 
Directors meeting and discuss the Fund’s performance, the 
failure of Studley, Shupert to provide requested reports 

on portfolio securities and Studley, Shupert’s financial 
condition. It was the consensus of this meeting that the 
disinterested directors reconsider the relationship between 
the Fund and Studley, Shupert and that alternative sources 
of services be investigated. 


The disinterested directors, during the following three 
months, interviewed investment advisory firms, conducted 
further discussions of the matter with Studley, Shupert and 
its parent, Fidelity Corporation, and with a prospective 
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purchaser of Studley, Shupett, and in the end concluded 

that it was in the best interests of the Fund and its share- at ' 
holders that Studley Shupert be terminated as the Fund’s Uh (0 
investment adviser and that Standish, Ayer be so employed. 

It was the Board of Director's further conclusion that a 

deferral of the employment of Standish, Ayer beyond No- 

vember 1, 1974 would not be in the best interests of the 

Fund and its shareholders. 


Section 6(c) of the Act provides that the Commission, by | 
order upon application, may conditionally or unconditionally 
exempt any person, security or transaction from any provi- 
sion of the Act if and to the extent that such exemption is 
necessary or appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Applicants 
submit that the requested exemption is necessary and appro- 
priate in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 18, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his interest, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the person 
being served is located: more than 500 miles from the 
point of mailing) upon the Applicants at the address 
stated above. Proof of such service (by affidavit or, in 

the case of an attorney-at-alw, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following February 18, 1975, unless the Com- 
mission thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 





By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8647/January 20, 1975 


In the Matter of 





INVESTORS SYNDICATE OF AMERICA, INC. 
IDS LIFE INSURANCE COMPANY 
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IDS Center 
Minneapolis, Minnesota 55402 


INVESTORS VARIABLE PAYMENT FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


(812-3727) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Investors Syndicate of 
America, Inc. (“ISA”), a face-amount certificate company 
registered under the Investment Company Act of 1940 (the 
“Act’”) whose common stock is wholly-owned by Investors 
Diversified Services, Inc. (IDS) which also serves as its 
investment adviser and principal underwriter, IDS Life 
Insurance Company (“IDS Life”), a Minnesota corpora- 
tion engaged in the sale of life insurance, disability in- 
come insurance and annuities and is also a wholly-owned 
subsidiary of IDS, and Investors Variable Payment Fund, 
Inc. (the ““Fund”), an open-end, diversified management 
investment company registered under the Act whose ad- 
viser and principal underwriter is IDS (collectively referred 
to as “Applicants”), filed an application on November 22, 
1974, pursuant to Section 17(d) of the Act and Rule 

17d-1 thereunder, for an order of the Commission per- 
mitting Applicants, who own notes of Reeves Telecom 
Corporation (“Reeves”), (1) to consent to the purchase 

by Reeves of all of its outstanding shares of 2% preferred 
stock and (2) to consent to an amendment by Reeves of 
its 9% convertible subordinated notes to permit the pur- 
chase of such 2% preferred stock. All interested persons 
are referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


Applicants presently hold in the aggregate $4,613,637 

in unpaid principal amount of the Series A and Series B 
9% convertible subordinated notes, due March 31, 1978 
(the “‘Notes”) of Reeves, a Delaware corporation engaged 
in commercial television and radio broadcasting opera- 
tions, land development and computerized printing ser- 
vices for the real estate industry. The Fund holds $2,768,- 
184 in unpaid principal amount of the Series A Notes and 
ISA and IDS Life holds $1,614,771 and $230,682 respec- 
tively, in unpaid principal amount of the Series B Notes. 
An additional $461,363 in unpaid principal amount of 

the Series B Notes is held by The Mutual Life Insurance 
Company of New York (“MONY”). The Series A and Series 
B Notes differ only in conversion prices and in certain 
optional prepayment provisions. The acquisition of the 
Notes by the Applicants in January, 1973 was the sub- 
ject of an order of the Commission pursuant to Rule 

17d-1 under the Act (Investment Company Act Release 
No. 7624). 


In June 1974, Applicants were advised by Reeves that it 
Proposed to purchase all 12,691 shares of its outstanding 
2% preferred stock and that, in furtherance of such aim, 


it had entered into a Stock Purchase Agreement, dated May 
9, 1974, with William O. Neal (the “‘Seller’’) and an Adden- 
dum thereto, dated June 5, 1974 (collectively the “Stock 
Purchase Agreement”). The Stock Purchase Agreement pro- 
vides for the purchase by Reeves from the Seller of 11,801 
shares of the 2% Preferred Stock for a purchase price of 
$25,000 in cash end promissory notes in the aggregate prin- 
cipal amount of $575,000. The promissory notes, which 
will mature on December 31, 1979, will be subordinated 

to the Notes and bear interest at the rate of 9% per annum 
payable quarterly, provided that such interest goether with 
any interest in arrears may not exceed 25% of Reeves’ net 
income after taxes as of the last day of the preceding fiscal 
year. The obligations of the parties under the Stock Pur- 
chase Agreement are contingent upon the receipt of ap- 
proval of the transaction from the holders of the Notes. 
The Applicants were further advised by Reeves that it in- 
tends to enter into agreements substantially similar to the 
Stock Purchase Agreement for the purchase of the remain- 
ing 890 outstanding shares of its 2% Preferred Stock. At 
present, the 890 shares are held by two individual holders. 


Because the terms of the Notes prohibit the proposed pur- 
chases of the Preferred Stock while such Notes are out- 
standing, Reeves requested the holders thereof to consent 
to said purchases and to the execution of an amendment 
of the Notes by Reeves to permit said purchases. The 
applicants believe that the other holder of the Notes, 

i.e., MONY, has also consented to the above-described 
transaction. 


Rule 17d-1, adopted by the Commission pursuant to Sec- 
tion 17(d) of the Act, provides, in pertinent part, that no 
affiliated person of any registered investment company 
and no affiliated person of such a person, acting as princi- 
pal, shall participate in, or effect any transaction in con- 
nection with, any joint enterprise or other joint arrange- 
ment in which such registered company is a participant 
unless an application regarding such joint enterprise or 
arrangement has been filed with the Commission and has 
been granted by an order. A joint enterprise or other joint 
arrangement as used in this rule is any written or oral plan, 
contract, authorization or arrangement, or any practice or 
understanding concerning an enterprise or undertaking 
whereby a registered investment company and any affiliated 
person of such registered investment company, or any affili- 
ated person of such a person, have a joint or a joint and 
several participation, or share in the profits of such enter- 
prise or undertaking. In passing upon such application, 

the Commission will consider whether the participation 

of such registered company in such joint enterprise or 
joint arrangement on the basis proposed is consistent 

with the provisions, participation is on a basis different 
from or less advantageous than that of other participants. 


Section 2(a)(3) of the Act defines an affiliated person of 
another person to include any person owning 5% or more 
of the outstanding voting securities of such other person, 
any person 5% or more of whose outstanding voting se- 
curities are owned by such other person, any person 
directly or indirectly controlling, controlled by, or under 
common control with, such other person, and any invest- 
ment adviser of an investment company. ISA and IDS 
Life are wholly owned subsidiaries of IDS. IDS also acts 
as principal underwriter for ISA and the Fund and acts as 
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cants may be deemed to be under common control and, 
therefore, Applicants may be deemed to be affiliated per- 
sons of each other within the meaning of Section 2(a) (3) 
of the Act. Accordingly, the Applicants may, absent an 
order of the Commission, be deemed prohibited by Rule 
17d-1 from giving their joint consent to the proposed pur- 
chase by Reeves of its outstanding 2% preferred stock and 
to the execution of an amendment of the Notes. 


Applicants assert that the participation of each Appiicant 
in the proposed transaction will be on the same basis as 
the others and that the proposed transaction is in the best 
interests of each Applicant. Applicants further assert that 
the proposed transaction is consistent with the provisions, 
policies and purposes of the Act. In support thereof, Ap- 
plicants state that holders of the 2% preferred stock of 
Reeves have the right to demand redemption of their 
shares in cash at an aggregate cost to Reeves of approxi- 
mately $1,270,000 plus dividends then in arrears, pro- 
vided Reeves has funds legally available for such purpose 
and further provided such redemption will not cause 
Reeves to be in default under the Notes or under any other 
instruments evidencing indebtedness of Reeves. The pro- 
posed purchase by Reeves of its outstanding 2% preferred 
stock will result in a substantial reduction in the potential 
total cost of such securities to Reeves and will substitute 
obligations evidenced by promissory notes for obliga- 
tions payable on demand in cash. Applicants state that 
Reeves will benefit substantially from the proposed 
transactions with no detriment accruing to the Appli- 
cants. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than February 14, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a hear- 
ing on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and 
the issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. A 
copy of such request shall be served personally or by 
mail (air mail if the person being served is located more 
than 500 miles from the point of mailing) upon Appli- 
cant at the address stated above. Proof of such service 
(by affidavit, or in case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the request. 
As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following February 
14, 1975, unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 

a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 

(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8648/January 20, 1975 


In the Matter of 


HERMES FUND 

c/o Kevin P. Monaghan, Esq. 

1906 United States National Bank Building 
San Diego, California 92101 


(811-2174) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act”), to declare by order on its 
own motion that Hermes Fund (“Hermes”), registered 
under the Act as a closed-end, non-diversified manage- 
ment investment company, has ceased to be an invest- 
ment company as defined in the Act. 


Hermes was organized as a California limited partnership 
on February 23, 1971. Hermes registered under the Act 
by filing a Form N-8A Notification of Registration on 
February 26, 1971, and a registration statement on Form 
N-8B-1 on March 5, 1971. On April 23, 1971, Hermes 
filed a registration statmeent on Form S-4 (2-40153) 
under the Securities Act of 1933 which was declared 
abandoned by order on June 4, 1974. Information in 
the Commission’‘s files indicates that Hermes has made 
no public offering, has no assets, liabilities or other busi- 
ness operations of any type, and has no intention of ever 
commencing operations. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation, finds that a registered investment company has 
ceased to be an investment company, it shall so declare 
by order, and, upon the effectiveness of such order, the 
registration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than February 14, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a stdtement as to 
the nature of his interest, the reason for such request, 
and the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, Securi- 


ties and Exchange Commission, Washington, D. C. 20549. 


A copy of such request shall be served personally or by 
mail (air mail if the person being served is located more 
than 500 miles from the point of mailing) upon Appli- 
cant at the address stated above. Proof of such service 

(by affidavit, or in case of an attorney-at-law, by certi- 


ficate) shall be filed contemporaneously with the request. 


As provided by Rule 0-5 of the Rules and Regulations 
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pon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and arders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8649/January 22, 1975 


In the Matter of 


GENERAL ELECTRIC OVERSEAS CAPITAL 
CORPORATION 

570 Lexington Avenue 

New York, New York 


(812-3685) 


ORDER PURSUANT TO RULE 6c-1(c)(2) PERMITTING 
ISSUANCE OF CERTAIN DEBT SECURITIES 


December 27, 1974, a notice was issued (Investment 
Company Act Release No. 8624) of an application filed 
on August 22, 1974, by General Electric Overseas Capital 
Corporation (““Applicant’’), a wholly-owned Tinance sub- 
sidiary of General Electric Company, pursuant to Sub- 
paragraph (c)(2) of Rule 6c-1 under the Investment 
Company Act of 1940 (“Act’’) for an order permitting 
Applicant to issue certain debt securities to purchasers 

in foreign countries notwithstanding the expiration of 

the United States Interest Equalization Tax. The notice 
gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act 
and Rule 6c-1 under the Act, that the application for 
exemption from Rule 6c-1(c)(2) be, and hereby is, 
granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


promulgated under the Act, an order disposing of the appli- 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8650/January 23, 1975 


In the Matter of 


HYPERION FUND, INC. 
126 Barker Street 
Mount Kisco, New York 10549 


(811-1867) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (the ““Act’’), to declare by order on 

its own motion that Hyperion Fund, Inc. (the “Fund”), 
registered under the Act as an open-end, diversified man- 
agement investment company, has ceased to be an invest- 
ment company as defined in the Act. 


The Fund registered under the Act on May 22, 1969. 
Information in the Commission’s files indicates that on 
June 4, 1974, pursuant to the terms of a plan of reor- 
ganization, the Fund transferred all of its assets to First 
Multifund of America, Inc. (““Multifund’), in exchange 
for shares of Multifund which were distributed pro rata 
to Fung shareholders in exchange for their shares. The 
Fund has no assets and has ceased doing business. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion, finds that a 
registered investment company has ceased to be an in- 
vestment company, it shall so declare by order, and upon 
taking effect of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than February 23, 1975, at 5:30 
p.m., submit to the Commission in writing a request 

for a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reasons for such re- 
quest, and the issues, if any, of fact or law proposed to 
be controverted, or he may request that he be notified 

if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request shall be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
the Fund at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing 

of the matter herein will be issued as of course follow- 
ing February 23, 1975, unless the Commission thereafter 
orders a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
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hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8651/January 24, 1975 


In the Matter of 


IMA FUND, INC. 

c/o National Bank 
1101 Euclid Avenue 
Cleveland, Ohio 44115 


(811-1776) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act’’), to declare by order upon its 
own motion that IMA Fund, Inc. (“IMA”), registered 
under the Act as an open-end investment company, has 
ceased to be an investment company as defined in the 
Act. 


IMA was organized under the laws of the State of Ohio 
on July 19, 1968. It registered under the Act on Decem- 
ber 2, 1968, and it filed a registration statement on Form 
S-5 (File No. 2-30926) under the Securities Act of 1933 
which became effective on December 17, 1969. An 
amendment to the registration statement filed on March 
22, 1972, became effective on April 28, 1972. No further 
amendments were filed. On March 21, 1974, sharehold- 
ers voted to dissolve IMA. The appraised value of 

IMA’s assets on September 30, 1974, was $1,573.21; 

and its remaining common stock outstanding is held by 
13 persons, none of whom are corporations. 


Section 3(c)(1) of the Act, provides, among other things, 
that any issuer whose outstanding securities (other than 
short-term paper) are beneficially owned by not more 
than 100 persons and which is not making and does not 
presently propose to make a public offering of its securi- 
ties is not an investment company within the meaning 
of the Act. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation finds that a registered investment company has 
ceased to be an investment company, it shall so declare 
by order, and, upon effectiveness of such order the 
registration of such company shall cease to be in effect. 
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NOTICE IS FURTHER GIVEN that any interested person 
may not later than February 19, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing mM (t 
on this matter accompanied by a statement as to the nature i 
of his interest, the reasons for such request, and the issues 

of fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 

ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served 

is located more than 500 miles from the point of mailing) 

upon IMA Fund, Inc., at the address stated above. Proof 

of such (by affidavit, or in the case of an attorney-at-law, 

by certificate) shall be filed contemporaneously with the 

request. As provided by Rule 0-5 of the Rules and Regula- 

tions promulgated under the Act, an order disposing of 

the matter herein will be issued as of course following said 

date unless the Commission thereafter orders a hearing 

upon request or upon the Commission’s own motion. Per- 

sons who request a hearing or advice as to whether a hear- 

ing is ordered, will receive any notices and orders issued 

in this matter, including the date of the hearing (if ordered) 

and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 6689/January 21, 1975 


SEC v. UNIVERSAL UNDERWRITING SERVICE, INC. 
et al. 
(D. Utah Civil Action No. C-74-368) 





Robert H. Davenport, Administrator of the Denver Region- 

al Office of the Securities and Exchange Commission, 
today announced that on January 3 and January 9, 1975, 
the Honorable Willis W. Ritter, United States District 
Judge for the District of Utah, issued Orders of Prelimin- 
ary Injunction against Universal Underwriting Service, 
Inc., a broker-dealer doing business in Salt Lake City, 
Utah, and its officers, Grant E. Mann, president, of 
Bountiful, Utah, and George O. Bigler, vice-president, 

of Mantua, Utah. The injunctions were issued pursuant 

to the consent of the defendants who did not admit nor 
deny allegations of the Commission’s complaint. The 
injunctions restrain the defendants from further viola- 
tions of Securities and xchange Commission rules relating 














































to broker-dealers’ minimum net capital requirements. 


e a For further information see Litigation Release No. 6629. 
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Litigation Release No. 6690/January 21, 1975 


US v. MARTIN D. NASS 
(M.D. Fla. Crim. No. 74-218-Orl-Cr-Y) 


John L. Briggs, United States Attorney for the Middle 
District of Florida, Jule B. Greene, Regional Adminis- 
trator of the Atlanta Regional Office, and Michael J. 
Stewart, Associate Regional Administrator, Miami 
Branch Office of the Securities and Exchange Commis- 
sion, announced that on January 14, 1975, Martin D. 
Nass of Daytona Beach, Florida, pleaded guilty to 

one count of securities fraud and one count of inter- 
state transportation of fraudulently obtained bank 
draft. 


The defendant, formerly vice president and office 
manager of Thomson & McKinnon, Auchincloss 
Kohimeyer, Inc.'s Daytona Beach, Florida branch 
office, was charged with removing funds from customer 
accounts, and selling non-existent bonds and certificates 
of deposit to customers of Thomson & McKinnon, Au- 
chincloss, Kohimeyer and converting the proceeds to 
‘ba( his own use and benefit. 


Sentencing has been set for February 18, 1975. 





Litigation Release No. 6691/January 21, 1975 


Robert H. Davenport, Administrator of the SEC’s Denver 
Regional Office today announced that John M. King, 
former Chairman of the Board of King Resources Com- 
pany of Denver, Colorado (“KRC”) and Rowland 
| Boucher, former President of KRC, were indicted on 
mn- January 20, 1975 by a Federal Grand Jury in New 
York City on four counts of securities fraud, mail 
, fraud, wire fraud, and conspiracy in connection with 
the revaluation by The Fund of Funds Ltd. (“FOF”), 
an offshore mutual fund of its interest in Canadian 
Artic oil and natural gas permits. FOF, which is now in 
the hands of Government appointed liquidators, was 
incorporated in Ontario, Canada and has shareholders 
worldwide. 





The indictment charged that King and Boucher had 
conspired to have FOF’s 50% interest in 22.3 million 
net acres of oil and gas permits held by KRC for 

ng FOF revalued at the end of 1969 by negotiating sales 
of a portion of the acreage under the permits to Con- 





solidated Oil and Gas Inc. of Denver, Colorado, John Mecom 
of Houston, Texas and others, without disclosing and, in 
fact, actually concealing the fact that King and Boucher 
had made guarantees and had arranged financing for the 
contracts. The indictment charged that FOF and their 
auditors, required bona fide arms length sales of a suffi- 
cient portion of the permits in order to revalue the total 
acreage. According to the indictment, the sales arranged 
by King and Boucher were not valid arms length trans- 
actions. As a result of the two sales, Fund of Funds wrote 
up the stated value of its Arctic investment by approxi- 
mately $100 million. 


Paul J. Curran, United States Attorney for the Southern 
District of New York, announced that the indictment 
was the result of a lengthy investigation by the Securities 
and Exchange Commission and the Fraud Unit of the 
United States Attorney's Office. 
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ACCOUNTING SERIES 
Release No. 169/January 23, 1975 


See Securities Act Release No. 5558/January 23, 1975. 
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